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CASES 
SUPREME COURT OF APPEALS. 


OF 


WEST VIRGINIA. 


~ 


Wheeling. 


RosperT PowE Lt vs. GILMORE F. Sis. 
July Term, 1871, 


1. The common law of England is in force in this State only so far as it is in 
harmony with its institutions, and its principles applicable to the state of the 
country and the condition of society. 

2, The English common law doctrine of Ancient Lights disapproved. 

5. An implied grant of an easement of light will be sustained only in cases of real 
necessity ; and will be denied or rejected in cases When it appears that the owner 
claiming the easement can, at a reasonable cost, have or substitute other lights to 
his building. 


Owen D. Downey owned a property in Piedmont, Mineral 
county, known as the “Downey House.” It consisted of two 
adjoining buildings, built of brick and wood. The latter had 
a wing which extended to the rear. On the 29th of March, 
1869, he sold to Gilmore F. Sims, the wooden part of the build- 
ing, and on the 24th of April following he sold to Robert Powell 
the brick building. 
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Powell shortly thereafter commenced the erection of a porch 
from the rear of his brick building along the side of the wooden 
wing of the Sims building to the street in the rear, and was 
closing up the windows in the same. Sims thereupon filed 
his bill of injunction in the circuit court of Mineral county, in 
July, 1869, alleging the destruction of his lights, which was 
the origin of this cause. The deeds to the parties respectively 
set forth the boundaries of the grounds by metes and bounds, 
and both parties were aware of the location of the buildings 
and their situation at the date of their purchases. Neither of 
the deeds contained any allusion to the subject of lights, or 
express grant or restriction in relation thereto. 

It appeared in the testimony that the ground floor of the 
wing extending back on the property of Sims, was used by 
him as a kitchen to his hotel, and the second story as chambers 
for his guests. It further appeared that if the windows on the 
side next to the yard of Powell were closed up, that they could 
be transferred to the other or east side of the wing, where they 
would open upon a porch from which access was had to the 
rooms. 

The circuit court of Mineral perpetuated the injunction at 
the October term, 1869; from which decree the defendant 
Powell appealed to this court. 


George A. Pearre for appellant. 
C. J. Faulkner and F. M. Reynolds for the appellee. 


BerKsHIRE, P. The principles to be settled in this case are 
certainly important to the parties to be immediately affected 
by our decision, but they are much more so in their wider 
application to the citizens at large. And as the rule estab- 
lished in this case is to apply to and govern future cases in 
this State, the case has been examined and considered with 
the attention and care which its importance would seem to 
require. Each of the parties to this controversy claim under 
deeds from a common vendor, Owen D. Downey, who it ap- 
pears, was the owner of both tenements at the time of the sale 
and conveyance to the appellee, which sale and conveyance 
were prior to that to the appellant. Downey, it &4lso appears, 
built both of the houses—the one conveyed to the appellee 
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first—and afterwards occupied them together as a hotel. But 
at the time of, and for some time prior to the sale to the 
appellee, they were separately occupied by different persons 
or families and for different purposes. In the deeds to the 
parties, the boundaries of their respective premises are accu- 
rately described by metes and bounds, and the partition line 
or boundary between them is called for and clearly defined in 
each of the deeds. It further appears, that each of the parties 
examined the premises and had full notice of their location 
and condition at the time of their purchases. Also that the 
wing or rear building of the appellee’s house extends south- 
ward from the main building, along and immediately upon 
the division line of the two properties, the windows in said 
wing being in the west side and overlooking the open space 
and yard of the appellant so conveyed to him by Downey; and 
that the appellant, when enjoined by the appellee, was erect- 
ing on his own ground a porch extending from his own 
building along the said wing to the street in the rear of the 
buildings, which porch, when completed, it is conceded would 
close up said windows and thereby exclude the flow of light 
and air through them into the rooms of said wing and rear 
building. The case was fully and ably argued, and our labors 
in its examination thereby much relieved and facilitated. 
On behalf of the appellee it was strongly and earnestly main- 
tained that by his deed from Downey, he acquired by an 
implied grant an easement of light and air through the win- 
dows in controversy, and that a perpetual restriction and 
incumbrance was thereby imposed on the adjoining property 
of the appellant, which made it unlawful for him to obstruct 
and close the windows by the erection of the porch now in 
dispute. On behalf of the appellant it was insisted, with 
equal earnestness, that under the circumstances of this case, 
no such right or easement under hisdeed passed to the appellee, 
and that he had no right, therefore, to hinder or restrain the 
appellant from making any necessary or useful improvements 
on his own property, including the porch in controversy. It 
was also contended by the counsel for the appellee, that this 
case should be determined upon the doctrine and principles of 
the common law as established in England in reference to ease- 
ments of light in similar cases. While on the other side it 
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was maintained that the English doctrine as applied to simi- 
lar cases there, is repugnant to and inconsistent with our 
institutions and unsuited and inappropriate to the state of 
things in this country, and ought not therefore to be applied 
in this instance; and that the rule, as established by the 
American cases, should be applied to and govern this case. 
And in my view, our decision must depend mainly on the fact 
whether we follow the authorities of the one country or the 
other. For it cannot be questioned, that if we adhere to and 
are governed solely by the rule as established and applied 
under the English authorities, in that country, the appellee 
here must prevail; while on the other hand, it is clear, that 
if we adopt and apply the rule as settled by the decided weight 
of the American cases and authorities, independent of the 
effect of our registration act, the case must be determined for 
the appellant. It now, therefore, becomes material to enquire 
how far we are bownd under our Constitution, to adopt and 
apply the English rule; and if not so bound, whether it or the 
. prevailing doctrine as established in this country ought to be 
applied in this instance. To what extent, then, is the com- 
mon law of England in force in this State? By section 8 of 
article 11 of the Constitution, it is provided that “such parts 
of the common law and the laws of the State of Virginia as 
are in force within the boundaries of the State of West Vir- 
ginia, when this Constitution goes into operation, and not 
repugnant thereto, shall be and continue the law of this State 
until altered or repealed by the Legislature.” The Constitu- 
tion of the State of Virginia in force at the time of the creation 
of this State, as well as all previous constitutions of the former 
State, contained similar provisions adopting the common law 
so far as its principles were not repugnant to said constitu- 
tions. And I believe quite all of the States, by like provisions, 
have also adopted the common law so far as it is not inimical 
, to their constitutions. But although so adopted, it was early 
held by the courts of Virginia, as well as of the other States, 
that the common law was in force in this country only so far 
as it was in harmony with our institutions, and its principles 
applicable to the state of the country and the condition of 
society. 1 Tuck. Com., 8, 9, and authorities cited. 
The question of easement of light does not appear ever to 
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have been before the court of appeals of Virginia, and being 
therefore unaided as well as unfettered by any such authorita- 
tive adjudication, we are left free to adopt and apply, to the 
case now under review, such principles consistent with the 
rights of the parties in the premises, as will in our judgment 
best comport with the public good and the existing condition 
of things in this country. The essential enquiry, therefore, 
now is, what principle ought to govern us under the facts of 
the case? I have examined with much care and diligence 
the early English cases, with the view of apprehending 
if practicable, the real grounds upon which the doctrine of 
easement of light, in cases like the present, was originally 
established. My researches have not been successful. The 
modern English doctrine seems to be founded on the cases of 
Palmer vs. Fletcher, 1 Levintz,122; Cox vs. Mathews, 1 Ventr. 239, 
and Roswell vs. Prior, 6 Mod., 116, which have been followed 
by the later cases. In reference to these cases, it will be found 
that but a very scanty and confused report of any of them is 
furnished. The facts are not given in any. None of them 
seem to have been much discussed or considered, and the 
opinions of the judge were announced from the bench on the 
hearing or trial. And from the reports that are given, I think 
it will be found impossible to glean from them the exact prin- 
ciple on which ‘they were decided. For, whether it was 
because of an express grant of the light in the deed (which 
was the usual form of the deeds in that country), or was con- 
sidered an easement acquired by prescription and was passed 
as an appurtenance with the tenements; or as an implied 
grant founded on necessity, or whether it was intended to lay 
down an arbitrary rule which should lie inflexible and with- 
out qualifications, cannot be determined. The rule was first 
laid down by two of the Judges, Twyeden and Wyndhan, in 
the case of Palmer vs. Fletcher, while Elynge, J., doubted, and 
Hyde, C. J., was absent. The proposition decided is briefly 
stated to be, that “if a man erected a house on his own land, 
and after, sell the house to one and the lands adjoining to 
another, the other cannot, by putting piles of timber on his 
land, obstruct the light of the house, though it be a new house, 
no more than the builder himself could.” And the only 
reason he (the vendor) “cannot derogate from his grant,” 
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“for the lights are a necessary and essential part of the house.” 
The next case, Cox vs. Mathews, simply adheres to the case of 
Palmer vs. Fletcher, and the proposition is stated by Lord Hale, 
who pronounced the judgment in the same form and nearly in 
the same language as the first case, assigning no reasons except 
the remark that it was a plain case, “ for the defendant fixed 
boards to the plaintiff’s house.” The proposition is also put 
in the same form and in similar language by Ch. J. Hautt, in 
Roswell vs. Prior, that followed soon after. The controversy 
in this case was between landlord and tenant, and it is stated 
in the opinion or judgment, that it was agreed by all the judges 
that, “formerly the way was to declare of ancient lights and 
ancient messuage, but now that was altered.” And Palmer vs. 
Fletcher and Cox vs. Mathews are cited to show that it was neces- 
sary in these cases to deed ancient lights and messuage. The 
facts of the case are not given; but from a note of the reporter, 
it appears that an objection was raised, by motion in arrest of 
judgment, after verdict, because the declaration failed to aver 
ancient lights and messuage, and it was held by the whole court, 
that “being after verdict, it shall be intended that it was 
given in evidence on the trial that the house and windows were 
ancient.” From this, it would seem that the cases are mixed 
up and confused with the early doctrine of ancient lights by 
prescription, and that even in these cases it was necessary and 
indispensable to a recovery for stopping the lights, if not to 
aver it in the declaration to prove on the trial, that the house 
and lights were ancient. And it may therefore be, from any- 
thing that appears to the contrary, that in the cases above 
referred to, the plaintiffs, in the view of the court, had ac- 
quired an easement of light by prescription under the statute 
reducing the period necessary to acquire such right to twenty 
years, notwithstanding it is said in some of them the right in 
such cases existed though the house or messuage be new. A 
doctrine of so much practical importance thus established, 
unless founded in wisdom and sound policy, it appears to me 
would have but little to recommend it to the favorable consid- 
eration of courts at the present day, and ought not to be 
adopted and applied here, unless on account of its intrinsic 
worth, it be considered the proper and better rule applicable 
to the cases in this country. Turning to the American 
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authorities, I think there can be no mistaking the tendency 
of the cases. It will be found that in nearly all the States i 
which the question has been raised, the English doctrine of 
easements of light by prescription, which appears to be so 
tenaciously adhered to in that country, has been reprobated 
and discarded altogether as unsuited to our people and condi- / 
tion, and inconsistent with the existing system of registration 
in this country; that in a few instances only has the princi- 
ple established in Palmer vs. Fletcher, and that class of cases, 
been acquiesced in and followed, while it has been greatly 
qualified in most of the cases where the question arose, and 
limited to cases of strong necessity. And there is also a mani- 
fest tendency to reject altogether the doctrine of implied 
grants of easements of light, and limit and confine such rights 
to express grants, so that the rights of the parties would be 
determined by the face of the deed under which they hold. 2 
Washburn on Real Estate, 316, 18, top; Myres vs. Gemmell, 10 
Barbour, 537; Parker vs. Foot, 19 Wendell, 309; Morrisson vs. 
Marquaidth, 24 Iowa R., 35; Haverstick vs. Sipe, 33 Pa. St., 368 ; 
Mullen vs, Strickler, 19 Ohio (State) R., 135; Rogers vs. Swann, 
10 Gray R., 376; Carrig vs. Dee, 14 Id., 585. 

The prevailing doctrine here would seem to be, that an im+] 
plied grant of an easement of light will be sustained only in 
| 





cases of real and obvious necessity, and will be denied or 

rejected in cases when it appears that the owner of the domi- 

nant estate can, at a reasonable cost and expenditure, have or 

substitute other lights to his building, so that he may continue 

and have the reasonable enjoyment of the same; leaving the} 
owner of the servient estate also to the enjoyment of his own| 
property free from the restriction and burden that would! 
otherwise be imposed upon it. In the application of this! 
principle, doubtless, some embarrassment will sometimes be 

realized in determining the degree of necessity that ought to! 
be required tosupport the right to the easement, and each case} 
must necessarily be settled on the facts and circumstances’ 
surrounding it. 

This rule, it appears to me, is dictated by wisdom and sound 
policy, and sustained by the plainest principles of justice and 
equity, and ought therefore to be applied and enforced in this 
country. It is in accordance with the doctrine, long and well 
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established both in England and this country, in reference to 
implied grants of easements of ways founded on necessity ; 1 
Saunders R., 323, Note 6. Holmes vs. Elliott, 2 Bing., 76; 
Procter vs. Hodgson, 29 Eng. Law and Kq., 453; Washburn on 
Eas. and Sev., 586-7, and authorities there cited. Why should 
the rule not be the same in both cases? Is there any differ- 
ence in principle? If, as between coterminous land owners, 
an implied grant of an easement of way will not be permitted 
(as is well settled) where the party claiming it can have 
another way over his own property, why, it may with pro- 
priety be asked, should it not be so in the case of lights? I 
can recall no sufficient reason why it should not be the case, 
and it is conceived none could be suggested. Applying this 
principle to the case before us, it is easily settled, it being 
clear from the testimony in the record, that the appellee, for 
a very moderate and reasonable expenditure, can obtain other 
lights and air sufficient for the useful and reasonable enjoy- 
ment of the property in controversy, by substituting and 
shifting the windows from the west to the east front of said 
building; which would, at the same time, leave the appellant 
to the like use and enjoyment of his own property according 
to the boundaries designated in each of their deeds. And this 
would seem to accord with the intention and understanding 
of the parties at the time of their respective purchases, as it 
appears from the evidence of Stephen W. Downey, that at the 
time of the consummation of the sale to the appellee, and 
before the delivery of the deed, he was notified by said Downey, 
acting as the agent of the vendor, that the brick part of the 
property was under mortgage, and would have to be sold—and 
probably to the appellant—and that the vendor would put 
certain restrictions on the brick property if the appellee 
would remove certain other restrictions which had been placed 
on a certain house and lot which had been conveyed by the 
latter to the former in part payment for the property in dis- 
pute, and that the appellee then stated that he had no right to 
place any restrictions on the brick part, and the matter had 
never occurred to him before. And it further appears that 
certain other easements were secured to the appellee by express 
stipulations in his deed, which fact of itself has been held to 
be sufficient to rebut any presumptions of implied easements 



















COURT OF APPEALS OF WEST VIRGINIA. 9 


July Term, Powell vs, Sims. 1871. 








(such as is claimed here) founded on necessity or otherwise. 
Morrison and others vs. Marquard, 24 Iowa, 35. And it may 
moreover be well doubted whether under our registration act 
providing that “no estate of inheritance or freehold in lands 
shall be conveyed unless by deed or will,” any such easements 
could be acquired except by express grant in the deed. Code, 
ch. 71, s. 1 p. 459. Upon the whole case the decree, in my 
view, should be reversed, the injunction dissolved, and the bill 
dismissed with costs to the appellant.here and in the circuit 
court. 


The other Judges concurred. 


DECREE REVERSED. 
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ALLEN S. BarRnuM vs. BALTIMORE AND OHIO RAILROAD COMPANY. 
July Term, 1871. 


1. An action ot trespass on the case may be maintained (by reason of the Statute, 
Code 1860, ch. 148, sec. 7,) in any case in which trespass will lie. But the con- 
verse of the proposition is not provided for by Statute. Trespass, therefore, 
remains as at the common law. 


2. Where a party is ejected forcibly from a car, and brings an action of trespass, and 
in his declaration alleges secondary or consequential damages by reason of 
detention, &c, a demurrer is properly sustained, as the declaration shows a case 
in which trespass at the common law will not lie, that action being always for 
immediate and direct injury. 


3. In an action for being ejected from a railroad car; it is not sufficient to aver gen- 
erally that the party was wrongfully ejected, but it must be sufficiently set 
forth that his expulsion was improper and wrongful; 7. e.. being righ/fully in 
the car he was illegally expelled. 


This was an action of trespass, brought to February rules, 
1866, in the circuit court of Wood county. 

As the questions determined here arose upon the demurrer 
to the declaration, it is here inserted: 

“The Baltimore and Ohio Railroad Company were sum- 
moned in said circuit court to February rules, 1866, to answer 
the said Allen S. Barnum of a plea of trespass. 

And therefore, the said plaintiff complains for that on the 
sixth day of January, 1866, in a certain car belonging to said 
defendants (which are a body corporate created by the Legis- 
lature of the State of Maryland, but owning a railroad and 
property in the State of West Virginia), to wit, in a certain 
car attached to the mail train running on said day, between 
certain places, among others between the town of Grafton and 
the city of Parkersburg, both in the State of West Virginia, 
the said defendants then and there, by their servant or agent, 
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to wit, by the conductor of said mail train, acting under and 
by reason of the orders, directions, and commands of the said 
defendants, forcibly and wrongfully ejected, expelled, and put 
out the said plaintiff from the said car, and from the use, occu- 
pation, and enjoyment of the same, at a certain station on the 
route of the said Baltimore and Ohio Railroad, to wit, at the 
station known as Eaton’s Station, in the county of Wood and 
State of West Virginia, by reason whereof the said plaintiff 
was detained and obliged to remain at said station for a great 
space of time, to wit, for the space of about twelve hours, and 
did suffer greatly from cold, hunger, anxiety, and fatigue, and 
thereby became and was sick, sore, lame, and disordered, and 
so remained and continued thence, hitherto, during all of 
which time, he, the said Allen S. Barnum, thereby suffered 
and underwent great pain and anxiety, and was hindered and 
prevented from transacting and performing his necessary 
affairs and business, by him during that time to be transacted 
and performed; and also, thereby, the said Allen S. Barnum 
was forced and obliged to, and did necessarily pay, lay out, and 
expend a large sum of money, to wit, the sum of two hundred 
dollars, in and about endeavoring to be cured of the sickness, 
soreness, lameness, and disorder aforesaid.” And other wrongs 
the said defendants then and there did against the peace ot 
the State of West Virginia, and to the damage of the said 
Allen S. Barnum of ten thousand dollars; and therefore said 
plaintiff brings this suit.” 

The court below sustained the demurrer, and the plaintiff 
appealed. 


Sands for the plaintiff in error. 


Lee for the defendant in error. 

For the defendant and appellee it is insisted that the judg- 
ment was right, and that the declaration was not sufficient in 
law. And in support thereof defendant will rely on the fol- 
lowing points: 

1. That for the grievances complained of in the declaration 
the remedy was by action on the case and not in trespass. 

2. That if trespass could be maintained by the grievances 
stated in the declaration, yet that the declaration is fatally 











12 COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Barnum vs, B. & O. Railroad Company. 1871. 





defective in failing to show that the plaintiff had a right to 
recover in any form of action whatever. 

1. That the action should have been in case and not in tres- 
pass. 

If the injury complained of be not the immediate conse- 
quence of the act imputed to the defendant but only secondary 
or consequential, it is well settled that the action must be case 
and not trespass. The latter lies where the injury from the act 
complained of is direct and immediate. If it be subsequently 
ensuing, secondary or consequential, the proper remedy is in 
case; 2 Tuck. Comn. (57); Ibid. (93); Scott vs. Shepherd, 2 Bl. 
Rep., 892; Winslow vs. Beal, 6 Call., 44; Taylor vs. Rainbow, 2 
H. & M., 423; Shaver vs. Dougherty, 6 Munf., 110. 

Now upon looking to the declaration it will be found that 
all the injuries which the plaintiff complains of were purely 
scondary and consequential to the act imputed to the defend- 
ant. The complaint is not for having been beaten, bruised or 
wounded by the defendant, or of any direct or immediate per- 
sonal injury from the act of the defendant. Take the whole 
declaration together and we find that what the plaintiff com- 
plains of is that in consequence of the defendant refusing to 
transport him over its road on its cars, and putting him off of 
the train, he was compelled to remain at Eaton’s Station for 
twelve hours, and during that time suffered from cold, hunger 
and fatigue, and that in consequence of this exposure and 
detention he became sick and disordered, and whilst so, suf- 
fered much pain, and was hindered from attending to his 
business, and was put to expense in providing and using the 
means necessary tohis recovery. Plainly, therefore, the action 
is for the consequential damage accruing to the plaintiff in 
consequence of the defendant’s refusal to transport him over 
its road and compelling kim to leave the train, and should 
have been upon the case and not in trespass. 

If it be said that the charge is ejecting the plaintiff from 
the car, vi et armis, amounting to an assault and battery, the 
answer is that no battery nor even an assault is charged, and 
if both had been, although the plaintiff may have sued the 
conductor who used the force for the assault aud battery, he 
cannot maintain the action against the corporation. A corpo- 
ration can no more commit an assault and battery than it can 
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treason, felony or perjury. It is true that according to the 
course of modern decisions, a corporation may be sued for 
various trespasses committed by its authority or command, yet 
assault and battery is not of the number. A corporation can 
neither maintain nor be made defendant to an action for a 
battery or such like personal injuries, for a corporation can 
neither beat nor be beaten in its body politic; 1 Black. Comm., 
503; 1 Wooddison’s Lect., 494; Angell on Corporations, § 388. 
And the point was expressly decided in Orr vs. Bank of the 
United States, 1 Hamm. in (Ohio) Reports, 28. In that case 
Burnet, J.,in an able opinion from which there was no dissent, 
reviewed all the authorities on the point and comes to the 
conclusion that whilst there are many cases in which trespass 
can be maintained against a corporation, yet that an action 
for assault and battery will not lie against it. The conductor 
or other servant of the company who committed the assault, 
may be sued in assault and battery, but if the company is to 
be held liable for the injury occasioned by his act, it must be 
by an action on the case and not in trespass. (Angell on Car- 
riers, § 603. See also Angell on Corp., $ 386, 387, 388.) 

It may be said that we have a statute which provides that 
in any case in which an action of trespass will lie, an action 
of trespass on the case may be maintained. This is true; but 
the converse of the proposition is not. The statute does not 
provide that where trespass on the case will lie, an action of 
trespass may be maintained. Whilst the range of the action 
of trespass on the case is greatly extended by the statute, that 
of the action of trespass is left exactly where it was at common 
law, and no action of trespass can be now maintained since 
the statute that might not have been maintained at common 
law before the statute was enacted. 

2. No case is stated in the declaration upon which the 
plaintiff had a right to recover in any form of action whatever. 

It is an elementary rule of pleading that every declaration 
in any form of action must make a case showing the plaintiff's 
right to recover against the defendant. The right of the 
plaintiff must be shown, and the manner in which his right 
has been infringed by the act done by the defendant. If the 
action be to recover title or possession of real property, the 
plaintiff’s title or right to the possession must be averred in 
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the declaration, together with the wrongful act of the defend- 
ant in withholding the same. If it be to recover for personal 
chattels taken away, or for injury to them, the plaintiff’s 
ownership must be averred, together with the wrongful act 
of the defendant concerning them. If it be for excluding the 
plaintiff from a public place, his right to be there must be 
apne averred. See 1 Chitty’s Pl. , Title: “Of the Decla- 
ration ;” 2 Tuck. Comm., 90, 93, 191, 192, 247; Code of W. Va., 
Title, ‘ ‘of the Action of Ejectment ;” Hite vs. Long, 6 Rand., 
157. 

Soin an action of trespass for forcibly excluding plaintiff 
from the vestry room of the parish,gund preventing him from 
attending a meeting of the vestry and giving his vote as a 
parishioner and inhabitant of the parish, “paying scot and 
bearing lot” in the same, the declaration should allege that 
he was as such parishioner and inhabitant, entitled to enter 
the vestry room and give his vote. 2 Chit. Pl. (Springfield Ed., 
1853), 853. And in an action of trespass for forcibly prevent- 
ing the plaintiff from entering a Quaker meeting-house during 
the time of religious worship, the declaration should allege 
that it was at the time lawful for the plaintiff to enter the 
house. 2 Chit. Pl., 854. So for obstructing plaintiff’s right of 
way or of common, or disturbing his ferry right, or for dis- 
turbance of a pew right or market right, &c., the plaintiff’s 
right or interest in the subject must be distinctly alleged. 2 
Chit. Pl., 786 to 818. And such is the universal rule. 

Now, if we turn to the declaration in this case, we will see 
that it wholly fails to meet this most important requirement. 
It alleges that the defendant is a Maryland corporation, but 
that it owns a railroad and property in West Virginia, and 
that on a day named, by one of its conductors and servants 
acting under its orders, it forcibly ejected and excluded plain- 
tiff from a certain car attached to the mail train running on 
said day between Grafton and Parkersburg, and from the use, 
occupation and enjoyment of the said car, at a certain station 
known as Eaton’s Station, in Wood county, by reason of which 
plaintiff was detained, exposed to cold, hunger, &c., become 
and continued sick and lame, and was put to expense about 
his cure as well as prevented from attending to his business 
This is about the substance of the declaration. There is no 
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allegation that the plaintiff had any right whatever to be in 
the car. It is not alleged that the defendant was a common 
carrier of passengers, or that it was bound to carry such as 
should offer. It is not alleged that he was a passenger or 
offered himself as such, or that he had a ticket, or had paid 
his fare or offered to do so, or that he had any legal right 
whatever to be on the train. It is not alleged that the car 
from which he was excluded was a passenger car in which 
passengers were usually transported ; for aught that is alleged, | 
it might have been the mail car or the baggage car, into 
neither of which could he have had the right to enter even if 
he had been a regular passenger. In short, it does not appear 
that he had any right whatever to enter or remain in the car 
from which he was excluded. From all that is alleged, he 
was an intruder and a trespasser himself. He might have 
been a mere loafer, or there for some improper purpuse. 
Whatever he may have been, having no right to be on the 
train, it was the duty of the company to protect its regular 
passengers against intrusion and annoyance from persons 
having no right to be of their company, and it had the right 
to use the means necessary for this purpose. Public conveni- 
ence, not less than the interests of the railway company, 
requires that they should have the right of excluding persons 
who improperly intrude themselves into their cars, and the 
law will protect them in its exercise, unless, peradventure, 
undue and unnecessary force be employed for the purpose. 
But in this case no excess of force is alleged or pretended. 

It is submitted, therefore, that the declaration in this case 
shews no right in the plaintiff to recover in any form of ac- 
tion, and that the demurrer to the same was necessarily and 
properly sustained. And although the plaintiff might have 
supplied the proper averments by obtaining leave to amend 
his declaration, he did not choose to ask for it, but preferred 
to bring the case to this court on the declaration as it was, by 
an appeal. This court, therefore, is only called upon to pro- 
nounce upon the declaration as it is, and if it be insufficient 
it has no alternative but to affirm the judgment. 


BERKSHIRE, P. The only questions involved in this case 
arise on the demurrer to the declaration. The action is tres- 














16 COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Barnum vs. B. & O. Railroad Company. 1871. 





pass vi et armis for the recovery of the secondary or consequen- 
tial damages, alleged to have been sustained by the plaintiff, 
by reason of his having been forcibly ejected from a certain 
car belonging to the defendant, by its agent acting under its 
advice and order, said agent being then and there the con- 
ductor of the train and car from which the plaintiff was so 
ejected and expelled. It was insisted by the counsel for the 
appellee, that the proper remedy for the grievance complained 
of, was an action of trespass on the case, and that trespass vi 
et armis would not lie upon the case made by the declaration. 
By section 7 of chapter 148 of the Code of 1860, p. 635, it is pro- 
vided that “in any case in which an action of trespass will 
lie, an action of trespass on the case may also be maintained.” 
But the converse is not provided, and the action of trespass, 
therefore, as to the cases in which it will lie, remains as at com- 
mon law. And it is clear that at the common law, such action 
could be maintained only when the injury complained of was 
the direct and immediate result of the act of the defendant 
complained of. But it never lay for secondary and remote 
damages, the remedy in such cases (before our statute) being 
an action of trespass on the case. I am aware of no civil 
remedy at common law, for a direct and willful trespass and 
injury done with force by the defendant to the person of 
unother, except an action of trespass for an assault and bat- , 
tery. An action of trespass on the case will now lie under 
our statute, and such action would also embrace the conse- 
quential as well as the immediate damages resulting from the 
act. In this case, however, the action is not for the assault 
and battery, or for any immediate injury done to the person 
of the plaintiff; but it is trespass vi et armis for the secondary 
and consequential damages alleged to have ultimately ensued 
from the original trespass in ejecting the plaintiff from the 
defendant’scar. Authorities were cited to show that an action 
for an assault and battery committed by its agents would lie 
against a corporation. The authorities as to this question are 
conflicting somewhat, and it is unnecessary to decide it, as 
no such action in this instance has been instituted. The 
declaration shows a case, therefore, in which trespass at com- 
mon law would not lie, and for this reason the demurrer was 
properly sustained. It was further insisted that the declara- 
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tion fails to show any case upon which the plaintiff is enti- 
tled to recover. I think this objection must be sustained 
also. The declaration avers it is true, that the plaintiff was 
wrongfully ejected and excluded from a certain car belonging 
to the defendant, by an agent of the latter. But nothing is 
alleged to.show the plaintiff’s right to be in and upon the car, 
or that such ejection and expulsion therefrom was in fact.im- 
proper or illegal. The car being the property of the defend- 
ant, in possession of its agent at the time of the alleged 
trespass, and the plaintiff having no unconditional right to be 
in and upon it, or to enjoy it, for aught that is averred in the 
declaration, he was there without rightful authority, and 
consequently his expulsion was not necessarily wrongful. It 
is not enough for the plaintiff to aver generally that he was 
wrongfully put off and excluded from the car, but he must set 
forth in the declaration sufficient to show such wrongful 
expulsion. This he has clearly failed to do, and the decla- 
ration in this respect, therefore, is fatally defective. The 
judgment must be affirmed with cost and damages. 


The remaining members of the court concurred. 





JUDGMENT AFFIRMED, 
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GEORGE Dawson vs. Davis PRICHARD. 
July Term, 1871. 


1, Where a bill of exceptions taken on the refusal of the court to exclude from 
the jury certain evidence, which had been given on behalf of the plaintiff, and 
received without objection, which tended to prove certain facts, fails to set out 
the evidence produced, and where it also does not appear at what time the 
motion was made; although it would seem to be improper evidence, yet, 
in the absence of it, and without knowing the position of the parties and the 
circumstances under which the motion to exclude was made, this court cabnot 
determine whether if was improperly overruled or not; or that the evidence 
received without objection, may not possibly have been admissible at the time 
it was offered. 


te 


. A bill of exceptions alleges that the defendant offered evidence tending to rebut 
and disprove the plaintift’s testimony referred to in the bill, and that the evi- 
dence so offered was excluded; which is held erroneous, no grounds for the 
exclusion being apparent. 


. A case in which the grounds on which a motion for a new trial was ‘based, were 
held insufticient. 


This was an action of assumpsit brought by Davis Prichard 
against George Dawson, in the circuit court of Marion county, 
to March rules, 1868. The plaintiff filed a bill of particulars 
containing numerous items of account, among others one 
charging the defendant with the payment of a certain order 
on one Burgoyne in favor of one Dudley, drawn by the de- 
fendant. 

The record appears confused and is greatly deticient in the 
incidents of the trial. But it appears by a bill of exceptions 
that after the plaintiff had introduced evidence tending to 
prove his account, and especially the item in relation to the 
order before mentioned, and that a settlement had been had 
between plaintiff and defendant, and that a certain note in 
satisfaction of the amount found due the plaintiff, had been 
assigned to his wife by the defendant, (which note was not 
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specified in the bill of particulars, however,) that the defend- 
ant offered to introduce evidence tending to prove that no 
settlement had been had between the parties, and that the 
note was not assigned to the wife of the plaintiff. But the 
court overruled the defendant’s motion to introduce such 
testimony. 

The jury found for the plaintiff, and the court rendered 
judgment thereon, after overruling a motion toset the verdict 
aside and grant a new trial. 

The defendant brought the case here on a writ of error. 


(reorge H. Lee for the plaintiff in error. 

A. F Haymond for the defendant in error. 

BerksHIkE, 2. The first objection urged against the judg- 
ment complained of, is the action of the court in overruling 
the defendant’s motion to exclude from the jury certain 
evidence which had been given on behalf of the plaintiff, 
and received without objection, tending to prove certain facts 
set forth in the defendant’s first bill of exceptions; such 
evidence, it was insisted, not being proper or admissible 
under the declaration or bill of particulars filed with it. 
Except a certain note or obligation given or executed by 
Charles E. Burgoyne and Elias Dudley, to the defendant, for 
three hundred and fifty dollars, and a mutilated order drawn 
by the latter on said Burgoyne for two hundred dollars, in 
favor of Enoch W. Dudley, none of the evidence produced on 
the trial is set out in this bill of exceptions, and but little of 
it appears elsewhere in the record. Neither does it appear 
on the record, at what time the motion to exclude was made. 
While, therefore, evidence tending to prove items of account 
not described in the declaration nor found in the bill of par- 
ticulars would secm to be improper, yet in the absence of the 
testimony introduced, either by the plaintiff or defendant. 
and without knowing the position of the parties and the 
circumstances under which the motion to exclude was made, 
we cannot say that it was improperly overruled ; nor that the 
evidence so received without objection may not possibly have 
been admissible at the time it was offered; and consequently 
that the court erred in refusing to exclude it. The next 








20 COURT OF APPEALS OF WEST VIRGINIA. 








1871 


Dawson vs. Prichard, 


July Term, 





error assigned is that the court erred in refusing to permit 
the defendant to introduce evidence tending to rebut the evi- 
dence so introduced by the plaintiff, and disprove the facts 
which it is asserted in the bill of exceptions such evidence of 
the plaintiff tended to prove. It is difficult to perceive upon 
what principle this evidence was excluded, and I think the 
rulings of the court in this respect were erroneous. It was 
argued that, as it appears from the record that such evidence 
was, in fact, permitted to go to the jury, as shown by the 
deposition of the defendant, George Dawson, (which is copied 
into the record,) there was no such error in the rulings of the 
court, in this respect, as would require a reversal of the 
judgment. I have realized much perplexity, upon the in- 
spection of this deposition, in ascertaining what portion of 
it was in fact permitted to go in evidence to the jury, and 
what part was excluded. Many exceptions were taken to it, 
and there seems to be much confusion in the record. The 
certificate of the clerk is, that “the parts of this deposition 
was allowed by the court to be read in evidence to the jury 
which is included in brackets.” It cannot therefore be fairly 
implied, I think, that any other part of it was admitted. 
But the portion of the evidence so included in the brackets 
relates exclusively to the small items of the plaintiff's ac- 
count, bearing date after the alleged settlement between the 
plaintiff and defendant. It cannot, therefore, be inferred 
that the part of the defendant’s deposition relating to the 
facts which it is alleged in his first bill of exceptions the 
plaintiff's evidence tended to prove, was permitted to be read 
as evidence to the jury. But however this may be, the bill 
of exceptions distinctly asserts that the defendant offered 
evidence tending to rebut and disprove the plaintiff's testi- 
mony referred to in said bill of exceptions, and that the evi- 
dence so offered, whether it was the defendant’s deposition or 
other evidence, was excluded. The remaining objection urged 
against the judgment is the refusal of the court to grant the 
defendant a new trial, upon the ground of surprise and new 
evidence discovered after the trial. The motion was based 
on the affidavit of D. J. Wamsley, which states, in substance, 
that sometime during the late civil war the plaintiff told 
affiant that the defendant had assigned or handed over to the 
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plaintiff, or his wife, for safe keeping, «c., certain valuable 
notes or bonds, evidences of debt and money, the defendant 
being afraid to keep the same about him, on account of the 
condition of the country. But it is not stated at what time 
they were so delivered, nor that the note or bond in contro- 
versy was one of them. At most, therefore, the evidence was 
only cumulative, and was not, in my judgment, sufficient of 
itself to require a new trial. For the error indicated the 
judgment must be reversed with costs and the cause remand- 
ed to the circuit court for further proceedings. 


The other judges concurred. 


JUDGMENT REVERSED. 
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M. GurMAN &«& Co. vs. THe VirGinta Iron Co. 
McCLeLian & KNox vs. IDEM. 


July Term, 1871. 


1. The language that “the plaintiffs are justly entitled to recover,” in an affidavit 
for an attachment under the act of 1867, chap. 118, sec. 1, is a substantial com- 
pliance with the spirit of the law, which provides that the affidavit shall state 
Ist. The nature of the plaintiff’s claim. 2d. “ That it is just,” 

2. The order of attachment provided for in the act of 1867, chap. 118, sec, 1, is not a 
writ, and need not run in the name of the State. 


These cases arose in Preston county. The summons was 
returnable to December rules, 1868. At the time of issuing 
the summons an affidavit was filed alleging the institution 
of the suit, the nature of the account, that the affiant be- 
lieved the plaintifis were “justly entitled to recover in said 
action,” a certain sum, and then stated the terms on which 
an attachment was based. The clerk issued an order to the 
sheriff to attach the estate of the defendants, sufficient to 
pay the sum mentioned in the affidavit, and make return to 
the next term of the circuit court, and signed the order as 
clerk of the court. The order did not run in the name of the 
State. 

The defendants moved the court to quash the attachment 
for informality, which motion was overruled at December 
term, 1869. The grounds of the motion to quash are stated 
in the opinion of the judge. The cases were precisely the 
same. 

The defendant appealed. 


Boggess, for the plaintiff in error. 
Stanton & Allison, for the defendants in error. 
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Moore, J. The plaintiffs instituted an action of trespass 
on the case in assumpsit against the defendants, on the 28th 
of November, 1868, in the circuit court of Preston county. 
At the time the said action was brought the plaintifis filed 
with the clerk of said court an affidavit of James K. Jacob, a 
credible person, and obtained thereon an order of attachment 
from said clerk, which order of attachment was levied on 
certain goods, the property of defendants. The defendants 
moved the court to quash the order of attachment, which 
motion the court overruled. Judgment for plaintiffs and sale 
of the property attached. From the judgment of the court, 
overruling the motion to quash the order of attachment, the 
defendants appealed to this court, and insisted that the court 
below erred, because the affidavit did not sufficiently state 
the facts to show the existence of the grounds on which the 
attachment was based, and that the attachment was deficient 
and insufficient in form and substance. The amendatory act of 
1867, chap. 118, sec. 1, under which this order was made, is 
almost a transcript of the Ohio statute. By the said amend- 
atory act, the order of attachment was directed to be made 
by the clerk of the court in which the action was about to be 
or was brought, when there was filed with him the plaintiff's 
or some credible person’s affidavit, stating, Ist. The nature of 
the plaintifi’s claim ; 2d. That itis just ; 3d. The amount the 
affiant believed the plaintiff ought to recover; 4th. The ex- 
istence of some one or more of the eight grounds for such 
attachment enumerated in said statute; and, 5th. All the 
facts upon which he relied to show the existence of the 
grounds upon which his application for the attachment was 
based. The statute also prescribed the form of the order. 
The order of attachment in this case is the same as _ pre- 
scribed by said statute. The affidavit is in the language of 
the statute, except in one particular, viz: it does not state in 
the language of the statute that the claim “ is just;” but it 
does state that the “ plaintiffs are justly entitled to recover in 
the said action the sum of $469.64;” which language isa 
substantial compliance with the spirit of the law. Ludlow 
vs. Ramsey, 11 Wallace 588. An affidavit in the language of 
the statute has been repeatedly held sufficient. Hockspringer 
vs. Ballenberg, 16 Ohio Rep. 304; Harrison et al. ys. King et al., 
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9 Ohio St. Rep. 388, and Emmitt vs. Yeigh, 12 Ohio St. Rep. 
337. There is nothing in the order of attachment that would 
have justified the court in quashing it, unless it should be 
considered a writ. If it isa writ, the constitution, art. 1, § 
5, declares it shall run in the name of “The State of West 
Virginia.” This order of attachment does not run in the 
name of “The State of West Virginia.” Is it to be consider- 
ed such a writ as is contemplated by the constitution? It 
closely resembles a writ; in fact, its features are so entirely 
a writ that had it issued under the third, fourth or fifth sec- 
tions of chapter 151, Code of 1860, it would have been con- 
sidered, not ancillary but original process, being the com- 
mencement of a summary action; and as such not running 
in the name of the State of West Virginia. Thecourt should 
quash it ex-officio, and certainly on motion. On the other 
hand, the language of the first section of said amendatory 
act indicates plainly that the Legislature intended the pre- 
scribed order to be simply a provisional remedy or order to 
hold the property as bail subject to the payment of such 
judgment as the plaintiff may obtain. It issues only ancil- 
lary to an action, and is made at the commencement of the 
action, or at any time after the commencement and before 
judgment in the action. It is the summons in the action 
that gives jurisdiction, and not the order of attachment, just 
as the summons in chancery and not the order of attachment 
endorsed thereon under the 11th section of said chapter 151, 
gave jurisdiction. The attachment is only the creature of 
the legislative will, and is independent, or auxillary, just as 
the statute prescribes. Existing only by authority of the 
Legislature, it seems to me the Legislature has a clear right 
to prescribe the form thereof, the power to designate whether 
the provisional remedy shall be exercised by writ or simple 
order. In Howard's New York Code, (1859) page 342, I find 
a note to section 227 of the New York attachment law, which 
gives substantially the same grounds for an attachment that 
the said first section of the act of 1867 gives, referring to the 
case of Houghton vs. Ault, 16 Howard (N. Y. R.) 77, (which 
report I have not been able to procure,) says: “ Under the 
Code (N. Y.) an attachment is not process for the commence- 
ment of an action; it is an order in the action for arrest of 
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the debtor’s property in the nature of bail for the payment of 
such judgment as the plaintiff may obtain; it may issue in 
a proper case at the time of commencing the action, or at any 
time afterwards. In these respects it is entirely unlike the 
attachment provided by the revised statute, that being the 
commencement of a proceeding instituted and conducted out 
of court, before an officer who derives his power in the mat- 
ter from the statute.’ Iam therefore of the opinion that the 
Legislature did not intend the prescribed order, under the 
said first section, to be a writ, but only a provisional order 
for the arrest of the debtor’s property, to protect the plaintiff 
under the particular circumstances of his case, by holding 
the said property in the nature of bail for the payment of 
such judgment as plaintiff might obtain. But should there 
be doubt as to the right of the Legislature to prescribe, in 
such cases, an order instead of a writ, then, applying the 
language of an eminent jurist, “that to doubt is to affirm,” 
it is our duty to affirm this judgment, and especially in con- 
sideration of the fact that a contrary decision would tend to 
open up litigation throughout the State that has heretofore 
been settled by the practice of the circuit courts in holding 
that said order was not to be construed as a writ. 

The judgment, therefore, of the court below should be 
affirmed, with costs and damage. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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G@beeling. 


Perry MorRAN vs. GEORGE SMELL. 
July Term, 1871. 


S., a loyal man, had a horse captured by the rebel forces. A commandant of the 
Federal forces ordered a horse to be taken from M. and given to S. M. brings 
suit to recover the value of the horse, HELD: 

That the taking is in violation of Arts. IV and V of the Constitution of the United 
States, and Arts. II and III of this State. And that it is not protected by any 
Act of Congress or of the Legislature of this State. 


Action of trover and conversion from Taylor county. Suit 
brought to March rules, 1866. 

The following facts were agreed, a jury being waived, and 
the case being heard and determined by the court: 

“Tt is agreed that on the 5th of June, 1864, a party of Con- 
federate soldiers came into the county of Taylor, in West 
Virginia, and took horses from divers citizens of said county, 
and among others took from the defendant Smell, within 
three miles of the town of Grafton, in said county, which 
was then and there a United States military post in the de- 
partment of West Virginia, and that shortly after the said 
horses were so taken, and about the 28th of June, 1864, Cap- 
tain George Kenney, then and there a captain in the military 
service of the United States, and commander of the military 
post at Grafton, ordered that an equal number of horses be 
seized from citizens of said county who sympathized with the 
rebellion then in existence, in the neighborhood of where 
said horses were taken by said Confederate soldiers, and to be 
brought to said Grafton, which was then and there done by 
the United States military, under and by virtue of said or- 
der, and that among others the black mare described in the 
declaration of this cause, of the value of one hundred and 
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thirty dollars, and the property of the plaintiff, was taken 
from him, the plaintiff, in said county, by the said military 
and under said order, and by them taken to said Grafton, and 
that said Captain Kenney, at said Grafton, afterwards and on 
or about the 28th day of June, 1864, and while he was so 
captain and commandant of said post, in the service afore- 
said, appointed a committee of civilians to divide out the 
horses so last taken, to the persons from whose possession the 
said Confederate soldiers had so taken the horses aforesaid, to 
reimburse them, which division was then and there made in 
pursuance of said last named order, and that in such distri- 
bution the black mare aforesaid, the property of the plaintiff, 
was delivered over to the defendant then and there in pur- 
suance of said last named order by said Captain Kenney, as 
and for his property, who has since and before the institution 
of this suit, converted her to his own use. It is also agreed 
that the said Captain Kenney, in his order aforesaid, was act- 
ing by and under the verbal order of his superior officer, 
John H. Showalter, then and there a major in the said 
United States service, who was then and there commanding 
a regiment of United States soldiers, embracing said military 
post in said department of West Virginia, and that the said 
Captain Kenney, in making said order of seizure, designated 
the citizens of said Taylor county, from whom said horses 
should be taken, and among others he designated the plaintiff 
as one. And it is also agreed that the plaintiff voted for the 
ordinance of secession at the election held thereon in the 
said county of Taylor, on the 4th Thursday of May, 1861. It 
is also agreed that when said black mare was so delivered to 
said defendant, at said Grafton, on or about said 28th of June, 
1864, as aforesaid, in pursuance of the orders aforesaid, and 
and for the purpose of reimbursement aforesaid, the defend- 
ant received her from-Captain Kenney as his property, and 
converted her to his own use, and used and claimed said mare 
as his always afterwards. It is alsoagreed that the defendant 
offers and relies on in his defence an act of the Congress 
of the United States, entitled “An act relating to habeas cor- 
pus and regulating judicial proceedings in certain cases, ap- 
proved March 3d, 1863;” also an act of said Congress, en- 
titled “An act to amend an act, entitled an act relating to 
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habeas corpus and regulating judicial proceedings in certain 
cases, approved March 11th, 1866,” also an act of said Con- 
gress, entitled “An act to declare valid and conclusive certain 
proclamations of the President, and acts done in pursuance 
thereof, or of his orders, in the suppression of the late rebel- 
lion against the United States, approved March 2d, 1867;”’ 
also an act of the Legislature of West Virginia, entitled “An 
act for the relief of home guards, passed February 27th, 
1866;” also an act of said West Virginia Legislature, entitled 
“An act to amend and re-enact chapter 97 of the acts of 1866, 
passed March 4th, 1868,” but the plaintiff protests against 
their constitutionality or applicability to this case. It is also 
agreed by the parties to submit the decision of this cause 
upon the facts above agreed to the court in lieu of a jury. 
Andit is further agreed that the court, in acting and deciding 
upon the facts as agreed, may draw such inferences from the 
facts so agreed as a jury might draw therefrom. And it is 
further agreed that the court may give judgment upon the 
facts so agreed according to law.”’ 

The court gave judgment for the defendant at the June 
term, 1866. 

The plaintiff brought the case here on a writ of error and 
supersedeas, 


Boggess, for the plaintiff in error. 

Brown and Haymond, for the defendant in error. 
° 

Moore, J. The judgment in this case, upon the facts 
agreed, is clearly in conflict with, and in violation of, articles 
IV and V of the constitution of the United States, and arti- 
cles II and III, constitution of West Virginia. The case does 
not come within, and is not protected by, the acts of Con- 
gress and the acts passed by the Legislature of West Vir- 
ginia, as set out in the agreement of facts. Those acts 
neither authorize nor excuse such violations of said constitu- 
tion. I am therefore of the opinion that the judgment of the 
circuit court is in error,as against the organic law, and should 
be reversed, and that judgment should be given here such as 
the agreed facts would have justified the circuit court 
in giving. Judgment should be for the plaintiff, and the 
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amount in controversy being three hundred dollars, but 
the facts showing that the said mare was of the value of one 
hundred and thirty dollars at the time of conversion, which 
was June 28, 1864, andthe judgment being rendered the 26th 
of June, 1869, this judgment should be for the aggregate of 
principal, one hundred and thirty dollars, and interest at six 
per cent. thereon from the time of said conversion, June 
28th, 1864, until June 26th, 1869, and interest on said aggre- 
gate from June 26th, 1869, until paid, with costs in both 
courts. 


The other judges concurred. 


JUDGMENT REVERSED. 














30 COURT OF APPEALS OF WEST VIRGINIA. 


July Term, 


Myers vs. McGraw. 187k 


Wheeling. 


JoserH Myers rs. JAMES McGraw. 
July Term, Is71. 


1, A bond is offered in evidence, to which is affixed a United States Internal 
Revenue stamp, The defendant offers to prove that the bond was not stamped 
at the time of its execution, but since then a stamp had been aflixed to it with- 
out his knowledge, consent or authority. The plaintiff objected to this offer 
of proof by the defendant, and the coart below sustained the objection ; which 
is held to be a proper ruling. 

2. It is error for the court below to refuse to permit the defendant to testify toa 
fact in relation to which the plaintiff has already testified ; the statute which 
permits parties to testifv in their own behalf being intended to protect 
equality of rights, 


Action of debt, brought to November rules, 1867, in circuit 
court of Jefferson county. The defendant pleaded failure of 
consideration in the bond. Verdict and judgment for the 
plaintiff for the whole amount of his claim at June term, 1862. 

On the trial the plaintiff offered the bond in evidence, 
which was objected to by the defendant as not having been 
stamped according to act of Congress, and offered to prove 
that the bond was not stamped at the time of its execution, 
but since its execution a stamp had been placed upon it with- 
out his knowledge or authority. The plaintiff objected to 
the introduction of the proof thus offered, and the objection 
was sustained, whereupon the defendant excepted. 

The plaintiif testified as a witness, concerning certain 
declarations alleged to have been made by himself, at the 
time of the sale of the horse for which the bond in suit was 
given. The defendant was thereupon called to testify whether 
the plaintiff had made the declarations alleged by the plain- 
tiff, to which the plaintiff objected, and the court sustaining 
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the objection and refusing to permit the defendant to testify, 
the latter again excepted. 
The defendant brought the case to this court. 


Stanton & Allison for plaintiff in error. 
C. J. Faulkner for defendant in error. 


Moore. J. There is nothing in we record that indicates 
that the revenue stamp was placed upon the bond contrary 
to the acts of Congress. The stamp was on the bond at the 
time it was put in evidence. When or how it was placed 
there, does not appear. The objection defendant made to it 
was not that it was placed there contrary to the provisions 
of the revenue laws in such cases made and provided, but 
because it was done without the knowledge, consent or au- 
thority of defendant. It may be true that the stamp was 
placed on the bond without the knowledge, consent or au- 
thority of defendant, and yet done under authority of the 
Revenue act; and without proof to the contrary, the court 
will presume it was properly and legally placed on the bond. 
No proof of that kind was offered. All the defendant offered 
te prove was that the bond was not stamped at the time of 
its execution, but since that time the bond had a stamp 
placed on it without the knowledge, consent or authority of 
the defendant. The plaintiff objected to the introduction of 
the evidence, and the court properly sustained the objection. 

As to the second bill of exception, this court cannot deter- 
mine whether the circuit court ruled properly or not. The 
bill does not indicate what the message was upon which was 
based the plaintiff’s reply. There may be cases proper for 
the admission of evidence to messages where the reply would 
be material to the proper adjudication of the issue, but this 
bill of exceptions does not indicate enough to enable us to 
determine that point here. 

The court erred, as appears from the last bill of exceptions, 
in refusing to permis the defendant to attempt to rebut with 
his own testimony the plaintiff’s, after having permitted the 
plaintiff to testify that “he told the defendant that the 

horse, which constituted a part of the consideration of said 
note, was an original.” There can be no doubt, as the statute 
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now permits parties to testify in their own cases, that where 
either party testifies to a fact, the other has the same right. 
The law is intended to protect equality of rights. The ques- 
tion of unsoundness was a question of fact for the jury and 
not a question of law to be determined by the court. Thorn- 
ton vs. Thomas et al., 4 Gratt., 121. 

The judgment should be reversed with costs to the appel- 
lant here, and the cause remanded to the circuit court for 
further proceedings. 


The other Judges concurred. 


JUDGMENT REVERSED. 
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DaniEL LAFEVER vs. Jonnx T. BILLMYER ¢ a/. 
July Term, 1871. 


1, Courts of Equity have jurisdiction of matters of account, ist, Where there 
are mutual demands, and a@ fortiori, when complicated. 2d, Where the ac- 
counts are on one side and a discovery is sought that is material to the relief, 
3d, Equity having taken jurisdiction tor discovery, will, to avoid multiplicity 
of+suits, administer suitable relief. 


2. Courts of equity decline jurisdiction in matters of account, Ist, Where the de- 
mands are all on one side, and no discovery is claimed or necessary. 2d. 
Where on one side there are demands, and on the other mere payments or set- 
offs, and no discovery is sought or required, 


. If a bill for an account in respect of particular items, fails to sustain the de- 
mand upon these particular items, the court will not permit a general vague 
charge that the accounts are voluminous and intricate, which is inserted 
mainly as a pretext for the purpose ot bringing the case within the jurisdic- 
tion of a court of equity, to protect the bill against a demurrer for want of 
equity. 

4. A casein which a demurrer to a bill brought by a sheriff against his deputy, 

charging default in settlement of his accounts, was properly sustained, under 

the principles above enunciated, 


This was a bill in equity, filed in the circuit court of Berke- 
ley county, at June rules, 1869. The decree sustaining the 
demurrer and dismissing the bill was rendered at the October 
term, 1869. 

The opinion of Judge Moore contains an ample statement 
of the matters in controversy. 

The plaintiff appealed to this court. 


C. J. Faulkner for the appellant. 
Andrew Hunter and Van Swearingen for the appellees. 


Moors, J. This case has entered this court on appeal, from 
the judgment of the circuit court of Berkeley county, sus- 


taining the demurrer to the bill and amended bill, and 
2 
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dismissing the said bills with costs. So far as my research 
has extended in the investigation of the question, I must 
admit it is a case novel in the courts. The plaintiff filed his 
bill in said circuit court, alleging that he had been elected 
and qualified as sheriff of said county for the term of office 
commencing January Ist, 1859, and ending January Ist, 1861; 
that early in 1859 he appointed the defendant, John T. Bill- 
myer, a deputy to act for him in the discharge of the duties 
of said office; that said Billmyer, with a view to the proper 
indemnity of plaintiff executed on the 14th February, 1859, 
a bond, in the penalty of thirty thousand dollars, made pay- 
able to plaintiff, with Solomon Billmyer, Martin Billmyer, 
Adrian W. Jones, M. 8. Billmyer and David F. Billmyer as 
his securities ; conditioned that said John T. Billmyer, during 
the term he was to act as such deputy, should make true and 
faithful collections and account for all taxes imposed by law, 
and payable within the district to which he was assigned; to 
collect county levies and parish assessments, and account for 
and pay the same in such manner as the law directs; to col- 
lect and account for all fines, forfeitures, and amercements 
accruing to the Commonwealth in said county; to receive all 
officers’ fees in the district for collection, and to account for 
and pay the same to the persons to whom they were payable : 
to collect and account for all executions that might be placed 
in his hands for collection, and to perform all other duties 
incident or in any wise relating to his office as deputy sheriff, 
and in all respects to indemnify the said plaintiff against all 
debts, interest, costs and damages which he may incur in con- 
sequence of the official acts of said deputy; that the said 
deputy proceeded to act as such, and continued to hold the 
said office during the plaintiff’s sherifialty ; that during the 
period a large amount of executions were placed in said 
deputy’s hands, and a large amount of taxes, county levies, 
parish assessments, fines and forfeitures were intrusted to 
him for collection and accountability. He then charges that 
since the termination of his office, he had endeavored to 
bring the said deputy to a settlement of “these multifarious 
and intricate matters of account, but had been unable to 
accomplish any such settlement.” He further charged that 
there was due from said deputy to him, in the first year of 
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the sheriffalty, upwards of two thousand dollars, and in the 
last year about three thousand dollars, which, with the inter- 
est, made considerably upwards of seven thousaad dollars 
due plaintiff; that it was obvious that the matters involved 
in the settlement, between plaintiff and said deputy, “ in- 
volve matters of detail of the most multifarious and intricate 
character, such as it would be impracticable for a jury to act 
upon in the ordinary common law trial without incurring 
the risk of doing the grossest injustice to plaintiff and said 
deputy, that it was obvious in the progress of the investigation 
it would be necessary to look carefully into the books of the 
said deputy, and appeal to his conscience for information 
necessary to throw light upon these accounts.” The bill then 
closes with the prayer that the deputy and surviving sure- 
ties, and the administrator of the estate of Solomon Billmyer, 
deceased, be made parties defendant, &c., and “particularly 
that the said John T. Billmyer may be required on oath to 
give a fair and full detailed account of his actings and doings 
as deputy sheriff during the two years aforesaid so far as the 
collections, receipts and disbursements of the moneys in- 
trusted to his agency are concerned; that he be required to 
produce all his books, accounts and vouchers, and show what 
money he has received and how the same has been applied ; 
that plaintiff have decree against said John T. Billmyer and 
his sureties for the amount due him, and that a master com- 
missioner state and settle the accounts between plaintiff and 
defendant. The said bond was made an exhibit with the 
bill. The defendants demurred to the bill, and the court 
properly sustained the demurrer, and leave was given the 
plaintiff to file an amended bill. That the bill was demurra- 
ble, the plaintiff seemed convinced of, as the record says, “ by 
consent of plaintiff the demurrer is sustained.” The plain- 
tiff filed his amended bill March 24th, 1869, in which he 
alleges that he intended to accompany his original bill with 
an account setting forth in detail the breaches by the said 
John T. Billmyer, of the condition of his bond, which was 
omitted accidentally as an exhibit, and which omission he 
now supplied. He then charged, in the amended bill, that 
said Billmyer did not faithfully account for the taxes imposed 
by law in the district committed to his charge for the year 
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1859, nor collect the county levies and parish assessments, 
and account and pay the same in such manner as the law 
directs; nor collect and account for all fines, forfeitures and 
amercements accruing to the Commonwealth in said dis- 
trict; nor account for the officers’ fees; nor collect and 
account for the executions placed in his hands, but wholly 
neglected and refused so to do; whereby plaintiff was com- 
pelled to advance and pay for him for official breach of trust, 
on account of the revenue licenses, taxes, county claims, &e., 
the sum of two thousand and sixty dollars and ninety cents 
for the year 1859. That the said defendant did not faithfully 
account for the taxes in his district for the year 1860, but 
failed to account for and pay the same to the plaintiff or to 
the Commonwealth of Virginia; whereby the plaintiff was 
compelled to advance and pay the same, and did pay into the 
treasury of the State, for taxes which should have been ac- 
counted in said district, the sum of eleven thousand eight 
hundred and ninety-five dollars and twenty-ninecents. That 
said defendant had failed to account for the license tax for 
that year; for muster fines which he should have collected 
and accounted for; for road orders which he has failed to 
account for, and that the plaintiff has thus been compelled 
to advance to the State and other creditors entitled to receive 
said moneys, the sum of three thousand and thirty-eight dol- 
lars and seventy-seven cents for the year 1860; that he tiled 
his account so far as he had ascertained the liabilities and 
been compelled to pay them, exhibiting the default of said 
deputy, together with the credits to which deputy was enti- 
tled so far as plaintiff knew them. Plaintiff then avers 
“that he is threatened with notices for sundry other pecuni- 
ary liabilities, growing out of the default, malfeasance and 
breach of trust of said deputy, in the settlement of adminis- 
tration accounts placed in his hands, which makes it a mat- 
ter of the highest importance to your orator that there shall 
be a fair, full, and complete and final settlement between your 
orator and his deputy of the trust and agency in which he 
was employed, that orator may know the full extent and 
measure of his liability for his official acts, and to make the 
necessary preparation to meet them;” that plaintiff had sought 
in all fair and friendly way to obtain all necessary informa- 
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tion from said Billmyer, and to have settlement with him of 
the important and responsible trust which was confided to 
him, but he refused to give plaintiff this information, or to 
make with him the settlement which justice and equity 
requires. Then follows the prayer for parties, and that said 
Billmyer be required to render a fair, full and detailed account 
of the trust and agency confided to him as deputy, and that 
decree be rendered against said deputy and his sureties for 
the amount found due to plaintiff; and ends with the prayer 
for general relief. With said bill, the account therein desig- 
nated, was exhibited. The defendants filed a demurrer to 
said bill as amended. (1.) To the jurisdiction, the remedy 
being at law and not in equity. (2.) To the substance of 
the bill, as without equitable grounds and not intelligible. 
The case as presented to us stands on the demurrer to the 
bill as sustained by the circuit court. The question is, Did 
the circuit court err in sustaining thedemurrer? The plain- 
tiff, to sustain his bill, cited 1 Story Eq. Jur.S., $51, showing 
that courts of equity have concurrent jurisdiction with courts 
of law in matters of account, and that the machinery of 
courts of equity is better adapted to the purpose of an account 
in general, to do entire justice between the parties, than 
courts of law ; and that it is the principle upon which courts 
of equity constantly act, by taking cognizance of matters 
which, though cognizable at law, are yet so involved with a 
complex account, that it cannot be properly taken at law; 
and until the result of the account is known, the justice of 
the case cannot appear, and that one of the grounds of juris- 
diction is the right of a court of eyuity to compel a discovery. 
He also cited Nebergall vs. Tyree, 2 W. Va., 476; which was 
an action by a surety of the principal sheriff against the 
deputy sheriff, to recover back money paid by said surety on 
a judgment obtained against him by Wilson, for the amount 
of an execution which said deputy had collected and failed 
to pay over. In that case the court held that § 42 chap. 49, 
Code 1860, gave “the plaintiff the right to recover from the 
defendant, in a summary way, by motion, and it would be 
strange indeed if he could not recover on the same facts in 
this action.” The court further held that if said section 
“did not exist, the plaintiff would have a plain right to 
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recover on the facts of his case,on the broad principle of 
natural justice.” It was argued by the appellant in this 
appeal, when citing Nebergall’s case, that as said section, by 
giving a summary remedy by motion, did not deprive Neber- 
gall of his action at law, it was reasonable to conclude it did 
not deprive the plaintiff, in this cause, of his right to go into 
equity for account; in other words, equity retained its con- 
current jurisdiction, and the plaintiff could elect that from 
which gave most ample relief. The appellant also cited 
Mosby's adiv’r et al. vs. Mosby's adm’r, and Miller vs. Jones et al., 
9 Gratt., 602 (involving liability of sheriff for acts of deputy 
where administration of decedent’s estate was cast upon him), 
in which the court held, “that a sheriff is liable c/viliter, 
though not criminaliter, for all the acts of his deputies, colore 
officii.” . The appellant argued from that authority, that he 
had the right to maintain his bill against the deputy, Bill- 
myer, for an account from him of the matters of administra- 
tion of the various estates of decedents, which had gone into 
the hands of said deputy virtufe oficit, and which, among 
other matters, he had failed to account for. Account is a 
settled head of equitable jurisdiction, (Smith vs. Marks, 2 
Leigh, 450).. But one of the most difficult questions, arising 
under this head, is to ascertain the true boundaries of equity 
jurisdiction in such matters of account as are cognizable at 
law (1 Story Eq. Jur., § 454); for where there is a remedy at 
law, the authorities, both English and American, seem 
through their confusion and conflict, to deliver over the sub- 
ject to interminable doubts (2d § 455). Seeking there for a 
light amid the chaos of authorities, we encouragingly turn 
to the opinion of Chief Justice Marshall, in the case of Fowle 
et al. vs. Lawrason, 5 Peters, 494 and 502 (in which the plain- 
tiff’s bill asked for the settlement of complicated accounts by 
a court of chancery). The learned Chief Justice said: “That 
a court of chancery has jurisdiction in matters of account 
cannot be questioned, nor can it be doubted that this juris- 
diction is often beneficially exercised; but it cannot be ad- 
mitted that a court of equity may take cognizance of every 
action, for goods, wares and merchandize sold and delivered, 
or of money advanced, where partial payments have been 
made, or of every contract, express or implied,.consisting of 
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various items, on which different sums of money have become 
due, and different payments have been made. Although the 
line may not be drawn with absolute precision, yet it may be 
safely affirmed that a court of chancery cannot draw to itself 
every transaction between individuals in which an account 
between parties is to be adjusted. In all cases in which an 
action of account would be the proper remedy at law, and in 
all cases where a trustee is a party, the jurisdiction of a court 
of equity is undoubted. It is the appropriate tribunal. But 
in transactions not of this peculiar character, greater com- 
plexity ought to exist in the accounts, or some difficulty at 
Jaw should interpose, some discovery should be required, in 
order to induce 2 court of chancery to exercise jurisdiction. 
1 Mad. Chan., &6; 6 Ves., 156; 9 Ves., 437. In the case at 
bar these difficulties do not occur. The plaintiff sues on a 
contract by which real property is leased to the defendant, 
and admits himself to be in full possession of all testimony 
he requires to support his action. The defendant opposes to 
this claim, as an offset, a sum of money due to him for goods 
sold and delivered and for money advanced, no item of which 
is alleged to be contested. We cannot think such a case 
proper for a court of chancery.” And Mr. Justice Story, after 
collating the authorities, says: “It may be laid down as a 
general doctrine, that in matters of account, growing out of 
privity of contract, courts of equity have a general jurisdic- 
tion where there are mutual accounts, (and « fortior, where 
these accounts are complicated.) and also where the accounts 
zre on one side, but a discovery is sought, and is material to 
the relief. And, on the other hand, where the accounts are 
all on one side, and no discovery is sought or required; in 
all such cases courts of equity will decline taking jurisdiction 
of the cause.” Story’s Eq. Jur., § 459, and notes. In the 
ease of Tyler and els, vs. Nelson’s adm’«x, 14 Gratt., 214 and 219, 
cited by the appellant, to sustain his bill in this case; the 
learned judge who delivered the opinion of the court, said : 
“The case is one essentially for an account. It involves the 
transaction of the deputy as the acting administrator of three 
several estates. The settlement of the accounts was of course 
to be made upon the same principles which would govern, if 


the settlement were made in suit by creditors or distributees, 
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against the sheriff himself as administrator, because the 
deputy and his sureties would be liable to the sheriff in the 
same amount for which he was liable to those entitled to call 
him to account. And that the sheriff might have had a 
remedy by an action on the bond, should not in this case 
exclude the equity jurisdiction. The remedy at law could 
not be as ample and complete as in equity. The accounts 
could not be as well settled by a jury as by a commissioner in 
chancery; and although there had been an exparte settlement 
made in each case, yet it might still be shown upon a settle- 
ment under the order of the court, that the amounts really 
due and for which the high sheriff would be liable, were 
greater or less than those ascertained upon thane exparte set- 

tlements. * * + * * * 
Moreover, it might turn out (as indeed it will appear in the 

sequel it did turn out,) that whilst the deputy might be lia- 
ble upon all three accounts, as claimed, the sureties might be 
liable for part only. But the law court could of course only 
give one judgment in the case, and that for the amount due 
from those jointly bound; whilst the court of equity could 
adjust the several liabilities and decree against the deputy 
separately, as well as against him and his sureties jointly, ac- 
cording to the ascertained liabilities; and thus to a certain 
extent multiplicity of suits by the sheriff for the short- 
comings of his deputy would be avoided. Im these views I 
think the jurisdiction of the court is vindicated.” The other 
judges concurred in the opinion. It seems to me that the 
views, thus given at length, of such eminent jurists, cannot 
be ignored, and that they conclusively settle the doctrine 
that courts of equity have jurisdiction of matters of account 
(1) where there are mutual demands, and a fortiori when com- 
plicated, (2) where the accounts are on one side and a dis- 
covery is sought that is material to the relief, and (5) equity 
having taken jurisdiction for discovery, will, to avoid multi- 
plicity of suits, administer suitable relief. The reason for 
the doctrine is, not that the law affords no remedy, but that 
it is more complete and adequate in equity. By virtue of 
this general jurisdiction, and as incident to accounts, courts 
of equity take a concurrent cognizance, among many other 
things, not only of the administration of personal assets, and 
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distribution of the residue, but also of the conduct of execu- 
tors and administrators. (3 Black. Comm. 437, cited in 1 
Story Eq. Jur., § 453.) But it is equally as well settled that 
courts of equity decline jurisdiction in matters of accounts, 
(1) where the demands are all on one side, and no discovery 
is claimed or necessary. (2) Where on one side there are de- 
mands, and on the other mere payments or set-offs, and no 
discovery is sought or required. The reason is, that the 
peculiar remedial process or functions of a court of equity 
are not necessary in such cases, (1 Story, 3 Eq. Jur., § 450,) 
there being ample remedy at law. Such being the general 
doctrine, even without the special view of trust and agency, 
as intimated in the argument, it seems reasonable on princi- 
ple, that there may be cases where the principal sheriff should 
seek and receive equity jurisdiction in matters of account 
with his deputy; and especially in cases where administra- 
tions of decedents’ estates have been cast upon him, and the 
deputy undertook the administration thereof and failed so to 
account. But in all cases the court should examine critically 
the statements of the plaintiff's bill, to see that they come 
within the rule of equity pleading, that the statements 
should be clear, direct and positive as to all matters necessary 
to support the plaintiff's equity; for it is absolutely necessary 
that such a convenient degree of certainty should be adopted 
as may serve to give the defendant full information of the 
case which he is called upon to answer. Such is the rule 
laid down by the elementary writers, and is sustained by au- 
thority. It has also been held, “ That if there be a bill for 
an account in respect of particular items, or any number 
of particular items, and the plaintiff fails in sustaining the 
demand upon those particular items, and the bill happens 
to contain a general vague charge that there are volumin- 
ous and intricate accounts between the parties, and which 
charge is inserted merely as a pretext for the purpose of 
bringing the case within the jurisdiction of a court of equity, 
the court, in so vague and uncertain a case, will disregard 
that general allegation, will consider it as struck out of 
the bill, and not allow it to protect the bill against a de- 
murrer for want of equity.” ‘(1 Story’s Eq. Jur., § 458 a, 
and “? 3.) I think, therefore, it may be laid down as a 
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general principle, that if a bill shows on its face that the 
specific account can be fairly taken in a court of common 
law, and the bill contains vague and general statements of 
transactions outside of the specific account, those statements 
will be considered merely as a pretext for transferring the 
jurisdiction from a court of law to that of equity, and in such 
a case a court of equity will sustain a demurrer to the bill. 
Applying these principles and rules to the bill before us, the 
court below did right in sustaining the demurrer. The ac- 
count exhibited with the plaintiff’s bill shows upon its face 
no complexity, but a plain statement of a definite amount of 
money advanced, with a definite amount credited. In fact, 
it is just such an account as a court of law can give a com- 
plete and adequate remedy for. As to the averments in the 
bill, “It is obvious,” &c., and “It is also obvious,” dvc., may 
be rejected as not direct allegations but argumentative. The 
allegation that he “is threatened with notices upon execu- 
tions placed in the hands of said deputy, which the defend- 
ants in said executions aver that they have paid to said Bill- 
myer, but no evidence of which payments appear upon the 
executions themselves, and threatened with notices for sun- 
dry other pecuniary liabilities, growing out of the default, 
misfeasance and breach of trust of said deputy in the settle- 
ment of administration accounts placed in his hands,” We., is 
not sufficient to inform the defendants distinctly of the mat- 
ters said deputy is called upon to answer to and defend. The 
plaintiff had full knowledge who were the parties that made 
the threats. It was therefore his equitable duty to have 
designated them and their specific claims, in order that the 
defendants could have distinctly answered. They should not 
be required to respond to such vague and indefinite aver- 
ments. In all those matters of execution and administration, 
the records would enable the plaintiff to designate, with ab- 
solute certainty, the parties and their claims; and equity 
will not excuse such vague and indistinct pleading under 
such circumstances. The court: below, therefore, properly 
sustained the demurrer, and the judgment should be affirmed 
with costs. 

The other judges concurred. 

ORDER AFFIRMED. 
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Wheeling. 


MICHAEL FERRELL vs. DELIA M. ALLEN, Ex. 
July Term, 1871. 

Where a bill of injunction to a judgment shows matter sufficient to have defeated 
a recovery at law, but which defense was not made because not discovered 
until after judgment, and until it was too late to move for a new trial, it is 
error to dissolve the injunction; provided a sufficient reason is shown in the 
bill why the matter of defense was not discovered in time to be set up in the 
action at law. 

Michael Ferrell and Charles Jenewein obtained a bill of 
injunction from the judge of the circuit court of Monongalia 
county, on the 6th day of April, 1869, against Delia M. Allen, 
executrix of G. R. C. Allen. The bill alleged that many 
years prior thereto, and when the testator was attorney 
for the commonwealth of that county, one A. Loftus was con- 
victed of selling ardent spirits without a license, and that 
the testator made an arrangement and agreement with him 
whereby he was to advance the amount of the fines to the 
State, and agreed to indulge Loftus in the payment of the 
same. That Loftus executed to the testator his single bill 
for something upwards of four hundred dollars, with one 
John N. Baker and the orators Ferrell and Jenewein as sure- 
ties. That the orators never saw the single bill after it was 
executed, but Loftus had informed them that he had paid it 
off or settled it. That they had thereafter ceased to think of 
the matter until after the death of Loftus, in 1860, and Allen 
who died in 1856, and after the estate of Loftus had been set- 
tled up and distributed, the executrix notified the orators 
that she held their obligation for fines, etc., subject to sundry 
credits paid thereon by Loftus in his lifetime. That the 
orators thought there must be some mistake, as they supposed 
the matter had been adjusted by Loftus in his lifetime, and 
also supposing and believing that the single bill so held by the 
executrix was the one executed by them and Baker ; that 
they refused to pay it, and did not examine the signatures 
thereto. 
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That afterwards, in 1866, the executrix brought suit against 
the orators, and filed her declaration at January rules, 1867, 
and filing therewith what purported to be the single bill of 
Loftus and the orators for four hundred and forty dollars and 
nineteen and one-half cents, due in four months, with sundry 
credits thereon. That the body of the bill was in the hand- 
writing of one E. P. Fitch, deceased, and the credits seemed 
to have been paid by him, although endorsed in the hand- 
writing of the testator. That soon after process was served 
upon them, they applied to an attorney to defend the suit, 
still supposing that the bill sued on was the one executed by 
them and Baker, and supposing also that it had been paid off 
by Loftus, and not inspecting the signatures to it or thinking 
there could be any other bill to Allen, they employed the 
attorney to plead payment and set-off to the claim. That at 
February term, 1867, the attorney filed a plea of payment 
and notice of set-off, with specification of payment according 
to the endorsement on the single bill, except the last item 
which the attorney inserted to cover the whole claim, and to 
give the orators time to procure proof of payment of the 
whole claim, which they supposed themselves able to do. 
That the orators were diligently engaged in searching for 
proof of payment until February term, 1869, without avail; 
and that at that term, in the absence of the orators, judg- 
ment was permitted to be had against them, with leave to 
prove ofisets before the clerk of the court within forty days. 
That before the time expired the orators came in to see what 
further payment they could prove, when for the first time 
they saw and examined the single bill, and were surprised 
to discern that the single bill was not the one executed by 
them and Baker, as sureties of Loftus, but purported to have 
been executed by Loftus and the orators alone; and which 
they charged they did not know of, but which was a forgery 
so far as the orators were concerned. That they never exe- 
cuted any single bill to the testator except the one in con- 
junction with Baker, and that they had no knowledge of the 
forgery until after the filing of the pleas, nor until after the 
rendition of the judgment, or they would at once have made 
the proper defense in such case. That they were advised 
that it was now too late to make such defense, or to make it 
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at all, unless a new trial was granted, and that it was too late 
to move for such new trial in a court of law. They therefore 
invoked the aid of the court of equity, asking that the judg- 
ment be enjoined, until a new trial be granted in a court of 
law, and for general relief. 

The injunction was granted, and afterwards, at the March 
term, 1870, was dissolved, the court sustaining a demurrer 
entered by the defendant. 

The depositions taken in the cause fully sustained the alle- 
gation of the bill as to the signatures to the single bill not 
being the genuine signatures of the plaintiffs. 

The plaintiffs appealed to this court. 


A, F. Haymond for appellants. 
No counsel appeared for the appellee. 


MAXWELL, J. The appellants filed their bill in the circuit 
court of Monongalia county to enjoin a judgment at law, 
obtained against them in the said court; and to obtain a new 
trial or re-hearing of the cause in which the judgment was 
rendered. The grounds on which the parties seek relief in 
equity are fully set out in their bill, to which there was a 
demurrer sustained by the court. The case made in the bill 
shows matter sufficient to have defeated a recovery at law if 
the defense had been made there, but as appears from the 
bill, the defense was not made at law because the matter of 
defense was not discovered until after judgment, and until it 
was too late to move for a new trial. The bill also shows a 
good and sufficient reason why the matter of defense was not 
discovered in time to be set up in the action at law. Arm- 
strong vs. Hickman, 6 Munford, 287; Mason vs. Nelson, 11 
Leigh, 227; Harvey vs. Seashol, 4 W. Va., 122. 

The decree sustaining the demurrer and dissolving the 
injunction and dismissing the bill, will have to be reversed, 
with costs to the appellants; the demurrer to the bill over- 
ruled; the injunction reinstated and the cause remanded, with 
leave to the defendant to answer the bill, if desirous to do so. 


The other Judges concurred. 


DECREE REVERSED. 
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M. WEISENFELD & Co. vs. M. MIsPELHORN ef al. 


Juiy Term, 1871. 


The assignment of bankrupt effects relates back to the commencement of pro- 
ceedings in bankruptcy ; therefore, by operation of law, all attachments on 
mesne process, of the property of the debtor, made within four months next 
preceding the commencement of the proceedings, are dissolved. 


The opinion of Maxwell, J., contains the material details 
of a statement of this case. 


C. J. Faulkner for appellants. 
Stanton & Allison for appellees. 


MaxweELL, J. Weisenfeld & Co. brought an action of as- 
sumpsit in the circuit court of Berkeley county against F. 
Mispelhorn, and during the pendency of the suit sued out an 
attachment against the estate of the said Mispelhorn, which 
was served upon one G. W. Mispelhorn, a person designated 
by the plaintiffs as having goods and debts due the defendant 
in his hands. Henry Weisenfeld filed his petition claiming 
the property in the hands of the garnishee, claimed by the 
plaintiffs to belong to the defendant as his property, and 
moved to dissolve the attachment because it was sued out 
within four months next preceding the commencement of 
proceedings in bankruptcy by the defendant, under the act 
of Congress of the United States, entitled “An act to estab- 
lish a uniform system of bankruptcy throughout the United 
States,” approved March 2, 1867. The attachment was sued 
out on the 29th day of December, 1868, and it appears from 
a bill of exceptions in the record that the defendant filed his 
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petition in bankruptcy on the 28th day of December, 1868, 
and that on the 3d day of February, 1869, an assignee was 
appointed, who accepted the appointment, and that on the 
same day an assignment of bankrupt’s effects was made to 
him. Upon this state of the case, the court quashed the at- 
tachment, and the appellants say this iserror. The bank- 
rupt act provides that the assignment of the bankrupt’s 
effécts to an assignee shall relate back to the commencement 
of proceedings in bankruptcy, «nd therefore, by operation of law, 
the title to all such property and estate, both real and personal, shall 
vest in said assignee, although the same is then attached on 
mesne process as the property of the debtor, and shall dissolve 
any such attachment made within four months next pre- 
ceding the commencement of said*proceedings. 

The attachment was dissolved by the act of Congress, and 
the court could do nothing but dismiss it. It is claimed that 
there is error in entering judgment against the plaintiff for 
the costs of the attachment and charges and expenses paid 
and to be paid by Weisenfeld. There is some confusion about 
the order, but the fair construction of it is that it only amounts 
to a judgment for the court costs expended by Weisenfeld, 
und not any other charges or expenses he may have paid ; 
and if the clerk should include in any execution he might 
enter upon it, anything more than the court costs expended 
by Weisenfeld, it would be quashed by the circuit court. 

There is no error apparent in the record for which the judg- 
ment complained of ought to.be reversed, and it will have to 
be affirmed with damages and costs. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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ALEXANDER C, QUARRIER’S CASE. 
July Term, 1871. 


1. A case in which the writ of habegs corpus is refused, because the petition, which 
is unaccompanied with any other evidence except the affidavit of petitioner, 
and the record of the circuit court by which petitioner is committed, shows 
that there is probable cause to believe that he is detained regularly by lawful 
authority; and does not allege or show good cause, or any cause, why he 
should be admitted to bail or discharged from custody. 


2. Quere? Whether this couri, upon Aabeas corpus, can admit a party to bail who 
is indicted for felony in the court below. 


This case arose in Ohio county. The opinion of the judge 
contains a statement of the points at issue. 


Jas. 8. Wheat for petitioner. 


MAXWELL, J. Alexander C. Quarrier, who is confined in 
the jail of Ohio county, has presented to this court his peti- 
tion for a writ of habeas corpus. Petition states that petitioner 
is now confined in the jail of Ohio county, under and by 
virtue of a commitment from the circuit court of said county, 
to answer ten several indictments found and presented in 
said court by the grand jury attending said court at the March 
term, 1871, thereof:*indictments Nos. 1, 2 and 3 being each 
an indictment for embezzlement, and indictments. Nos. 1, 2, 3, 
4,5,6 and 7 being each an indictment for feloniously making 
an entry in an account kept by a joint stock company, with 
intent to conceal the true state of said account; to which 
indictments severally the petitioner plead that he was not 
guilty; that on the 13th day of July, 1871, at a term of said 
court, he moved the court to be admitted to bail in each of 
said causes, and it being considered by the court, that no 
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good cause had been shown in support of said motion, the 
same was overruled. The petition contains as part thereof, 
a transcript of the record of the proceedings of the circuit 
court for Ohio county against the petitioner. 

The petition concludes by praying this court to award to 
the petitioner the writ of habeas corpus, to the sheriff of Ohio 
county directed, requiring him to bring before this court the 
body of the petitioner, with the causes of his detention, so 
that the same may be enquired into and relief afforded to the 
petitioner. 

The first section of chapter 111 of the Code, p. 571, pro- 
vides that the writ of habeas corpus shall be granted forthwith 
by the supreme court of appeals or any circuit court or any 
judge of either court in vacation, to any person who shall 
apply for the same by petition, showing by affidavit or other 
evidence, probable cause to believe that he is detained with- 
out lawful authority. The petition is verified by the affidavit 
of the petitioner, but is not accompanied with any other 
evidence, except the record which is made part of it as before 
stated. The petition, instead of showing probable cause to 
believe that the petitioner is detained without lawful au- 
thority, shows clearly that he is detained regularly by lawful 
authority, upon indictments charging him with the commis- 
sion of divers felonies, and does not allege or show good cause, 
or any cause, why he should be admitted to bail or discharged 
from custody. The Commonwealth vs. Semmes, 11 Leigh, 665; 
Archer's case, 6 Gratt., 705. 

The jurisdiction of this court upon /abeas corpus to admit a 
person to bail who is indicted for a felony, may be very seri- 
ously questioned, but it is not necessary to decide this ques- 
tion upon this application, because sufficient cause is not 
shown to entitle the petitioner to be admitted to bail by < 
circuit court or a judge thereof in vacation. Under the cir- 
eumstances the writ of habeas corpus prayed for cannot be 
granted. 


The other judges concurred. 


WRIT REFUSED. 
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PARKERSBURG NATIONAL Bank vs. ANDY ALs. 
July Term, 1871. 


1, It is error to ask a court to assume by an instruction, that a settlement between 
parties is binding, whether there be a mistake in it or not, because such in- 
struction is taking from the jury the determination of the facts of the case, 


2. The execution of a note in settlement of an account is conclusive upon all the 
items charged in it, unless some accident or mistake be shown. 


3. A bank is not chargeable with interest on sums deposited to the credit of cus- 
tomers to be drawn against by check, until payment be demanded, unless 
upon special contract. 


Action of assumpsit brought by Andy Als in the circuit 
court of Wood county to August rules, 1869. Judgment at 
October term following, for plaintiff, for two thousand and 
ninety-eight dollars and nine cents, with interest on one 
thousand one hundred dollars thereof from June 7th, 1866, 
and on the residue from October 30th, 1866. 

The following is the bill of particulars filed with the decla- 
ration : 


THE ParkerspurG NAaTIoNAL Bank, 


To Anpy ALs. Dr. 
1866. 
June 7.—To money deposited on this day and not credited to my account 
ANA NOt ACCOUNLEM fOT.....cecccoce..-ccecce eecccese seccsecee sevcesseeseesvers eceateathk $1,100 00 
Oct. 30.—To amount of Accrued interest on three notes of A. and R, Wild, 
discounted this day and not credited to my account...........sese 600 00 
To amount overcharged on discount of above notes, the same be- 
ing 9 per cent instead of 15 per cent........... eietneieiias penedgetinesinasaeine 460 00 


$2,160 00 
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During the trial the defendant took several bills of excep- 
tion to the ruling of the court. The first contains substan- 
tially all the evidence in the case as is here inserted in full: 

‘Be it remembered, that upon the trial of this cause the 
plaintiff gave evidence tending to show that he deposited in 
said bank, on the 7th day of June, 1866, the sum of one thou- 
sand one hundred dollars, one of the items claimed in this 
suit, in addition to the sum of two thousand four hundred 
and fifty dollars, the latter being credited to him, while the 
former was not. He also gave evidence tending to show that 
he was the owner and holder of three notes executed to him 
by A. and R. Wild, on the first day of September, 1865, for 
the sum of two thousand five hundred and sixty-two dollars 
and fifty cents, each payable in one, two, and three years 
from their dates, with interest on each.from their date; that 
said notes were left in said bank for safe keeping until about 
the month of May, 1866, when the plaintiff desired to raise 
money (upon them) to enable him to build a house in the 
city of Parkersburg; that he applied to Beverly Smith, Esq., 
the cashier of said bank, and proposed to dispose of said notes 
to the bank at a discount of nine per cent upon the principal, 
the bank to pay him the accrued interest to that time, and 
the amount of the principal less the nine per cent deducted 
from said principal ; that the cashier said he had no author- 
ity to buy the said notes, but told the plaintiff he might 
check on said bank to meet his purposes, not-checking too 
much at one time; whereupon the plaintiff proceeded to 
check upon said bank from that time until the latter part of 
October, 1866, at which time he had overdrawn his account 
over nine hundred dollars, independent of the proceeds of 
said Wild notes; that the plaintiff had often urged the 
cashier to enter the proceeds of said notes to his credit, but 
the cashier had failed to do so; that on the 30th of October, 
1866, the cashier did enter on the bank-books as well as on 
the pass-book of plaintiff, a credit for the sum of six thousand 
five hundred and thirty-four dollars and thirty-eight cents, 
the proceeds of said notes; that this was communicated to 
the plaintiff on the 3d day of November, 1866, by the teller 
in said bank, when he gave to the plaintiff his pass-book 
containing said credit; that the plaintiff was dissatisfied 
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therewith (and not being able to read English writing), went 
to his friend, one Samuel Newberger, and got said Newberger 
to go to the cashier and tell him that he and plaintiff thought 
there was a mistake in said entry, the credit not being for a 
sum large enough, to which the cashier replied, he would 
examine into it, and if he found any error, he would correct 
it, but never did correct or alter said entry or credit; that 
the plaintiff’s friend, S. Newberger, made repeated applica- 
tions between this time and the death of said Smith, and 
received the same promise ; that the accrued interest on the 
Wild notes to the 30th October, 1866, amounted to five hun- 
dred and thirty-eight dollars and twelve cents. And it also 
appeared that the plaintiff did not discover that he was 
credited on his account with the deposit of one thousand one 
hundred dollars, until shortly before the institution of this 
suit; that he then applied to the bank to allow him credit 
for such deposit. The defendant gave evidence tending to 
prove that the cashier had no power to make such a contract 
or purchase of notes, but that the plaintiff, late in October, 
1866, applied to Thompson Leach, a director in said bank 
and a member of the finance committee, to have the matter 
in regard to the Wild notes settled, and the proceeds applied 
to his credit; that the said Leach, with James Cook and 
cashier, who constituted said committee, did meet in said 
bank on the 30th of October, 1866, and agreed with them- 
selves (the plaintiff not being present), to take said notes at 
a discount of fifteen per cent from the face of them, and that 
inasmuch as said plaintiff had overdrawn his account, as 
above stated, that they would take no notice of the accrued 
interest on said notes, nor of the interest on the several sums 
overchecked by the plaintiff, but that they would credit the 
plaintiff on his account in said bank with six thousand five 
hundred and thirty-four dollars and thirty-eight cents, that 
being the proceeds of said notes, deducting fifteen per cent 
from the principal, and accordingly instructed the cashier to 
credit said plaintiff with the sum of six thousand five hun- 
dred and thirty-four dollars and thirty-eight cents, and trans- 
fer the credit on his pass-book, which the officers of the bank 
did without the privity, knowledge, or consent of plaintiff. 
And that on the 3d day of November, 1866, the pass-book of 
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plaintiff was furnished to him with the credit aforesaid upon 
it, and that showed him the entry only. The teller so ex- 
plained the matter to the plaintiff, that the plaintiff said 
nothing then, but went to his friend Newberger. The de- 
fendant proved that the plaintiff’s account was still over- 
drawn and unsettled by payment or note until the 21st of 
May, 1867, prior to which time B. Smith, cashier, departed this 
life ; that after his death the plaintiff was called in to settle 
the balance standing against him by payment or note, when 
on the 21st of May, 1867, he executed his note at four months 
for two thousand nine hundred and seventy-five dollars and 
seventeen cents, that being the balance standing against him, 
including a note that he owed said bank in addition to said 
balance, with Samuel Newberger his security, without’ at 
that time claiming any other or further credit on his said 
account for the said deposit of one thousand one hundred 
dollars, or for the proceeds of said Wild notes; and it was 
proven that on the same day, 21st May, 1867, said plaintiff 
executed to said Newberger a deed of trust upon real estate 
in the city of Parkersburg to secure him in his said surety- 
ship for said note of two thousand nine hundred and seventy- 
five dollars and seventeen cents so executed to the defendant. 

“After all the evidence was given to the jury, the defend- 
ant moved the court to instruct the jury that if the jury 
believe from the evidence and facts proven that a settlement 
had been made by and between the plaintiff and defendant 
on the 21st day of May, 1867, of and concerning the bank 
account of the plaintiff with the defendant, and a note had 
been executed for the balance of two thousand nine hundred 
and seventy-five dollars and seventeen cents, by the plaintiff, 
with S. Newberger as his surety, and that the plaintiff had 
at the same time executed a deed of trust under his seal, upon 
property to secure the said Newberger in his suretyship upon 
said notes; that the plaintiff could not recover in this action 
for anything on said bank account, for any error in the price 
of the Wild notes prior to said 21st of May, 1867, which 
instruction the court refused to give, to which opinion in so 
refusing, the defendant excepts, and prays that this his ex- 
ception may be signed, sealed, and made a part of the record, 
which is done.” 








54 COURT OF APPEALS OF WEST VIRGINIA. 


July Term, Parkersburg National Bank vs. Als. 1871 











The third bill of exceptions, which was considered by this 
court, is as follows: 

“ Be it remembered, that upon the trial of this cause, and 
after the plaintiff and defendant had given the evidence 
contained in the bill of exceptions filed in this cause No. 1, 
. which is referred to and made part of this bill, to show and 
prove what the contract was between them in regard to the 
sale and price to be paid by the defendant to the plaintiff for 
the Wild notes, and also as to the settlement therefor, and 
the execution of a note for the balance found due on the 21st 
of May, 1867. The defendant moved the court to instruct 
the jury that if they believe from the evidence that the 
defendant, on the 30th of October, 1866, entered a credit to 
the plaintiff for the sum of six thousand five hundred and 
thirty-four dollars and thirty-eight cents as the price of the 
Wild notes, and that this fact was communicated to the 
plaintiff on the 3d of November, 1866, and that the plaintiff 
afterwards, on the 21st of May, 1867, closed his account with 
the defendant by note with Newberger as security, with the 
knowledge that the said sum of six thousand five hundred 
and thirty-four dollars and thirty-eight cents as the price 
of the said notes, was deducted from his account with the 
defendant ; that the plaintiff cannot recover in this action for 
the price or interest of the Wild notes claimed in his account, 
filed with the declaration in this cause, which instruction 
the court refused to give, to which opinion of the court the 
defendant excepts, and prays that this his exception may be 
signed, sealed, and made a part of the record, which is done.” 

The fourth exception was taken on the ground of a refusal 
of a new trial. The defendant brought the case to this court. 


M. Edmiston and O. Johnson for the plaintiff in error. 
J. M. Jackson for the defendant in error. 


MaxweELL, J. The first cause of error assigned is, the court 
below erred in refusing to give the instructions asked for in 
bill of exceptions No. 1. The objection to this instruction is 
that it asks the court to assume that the settlement made 
between the parties on the 21st day of May, 1867, was bind- 
ing upon the plaintiff, whether there was any mistake in it 
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or not, which is taking from the jury the determination of 
the facts in the case. The instruction was therefore properly 
refused. Another ground assigned as error is that it was 
error not to give the instructions in bill of exceptions No. 3. 
The instruction in this bill of exceptions was, the defendant 
moved the court to instruct the jury that if they believed 
from the evidence that the defendant, on the 30th of October, 
1866, entered a credit to the plaintiff for the sum of six thou- 
sand five hundred and thirty-four dollars and thirty-eight 
cents, as the price of the Wild notes, and that this fact was 
communicated to the plaintiff on the 3d of November, 1866, 
and that the plaintiff afterwards, on the 21st of May, 1867, 
closed his account with the defendant by note, with Newber- 
ger as security, with the knowledge that thewsaid sum of six 
thousand five hundred and thirty-four dollars and thirty- 
eight cents as the price of the said notes, was deducted from 
his account with the defendant, that the plaintiff cannot 
recover in this action for the price or interest of the Wild 
notes, in his account filed with his declaration in this cause. 
This instruction under the evidence was clearly right, and 
should have been given to the jury. It is well settled that 
the execution of a note in settlement of an account is con- 
clusive upon all the items charged in it, unless some accident 
or mistake be shown. There is no evidence in the record 
tending to show that there was any mistake as to the credit 
in respect to the Wild notes, and the instruction asked care- 
fully guards against misleading the jury. Under the instruc- 
tion asked, the jury was to believe from the evidence that 
the plaintiff executed the note, with the knowledge that he 
was credited with a specified amount as the proceeds of the 
Wild notes. It does not become necessary to decide the ques- 
tion made on the motion for a new trial, as the error in 
refusing to give the instructions asked, will result in another 
trial. It may be as well to say, however, that it was right 
under the evidence to charge the bank with interest on the 
sum of one thousand one hundred dollars from the time it 
was placed in it, because the sum was not entered to the 
credit of the plaintiff to be checked against, as is the usual 
course of business. A bank is not chargeable with interest 
on sums deposited to the credit of customers to be drawn 
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against by check, until payment of the deposit be demanded, 
unless upon special contract. The judgment complained of 
will have to be reversed, for the refusal of the court to give 
the instructions asked, with costs to the appellant, and the 
cause remanded to the court below for a new trial to be had 
therein. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Greorck Serbert et al. vs. Jouxn M. Linton. 
July Term, I871, 


1. Under the Act of 1803, p. 179-80, the Board of Supervisors could not establish a 
road upon return of process executed upon the proprietors of lands, without a 
writ of ad quod damnum, unless the proprietors were willing to accept the com- 
pensation offered them as damages. 

”, A case in which an act of the Legislature, purporting to legalize an order of the 
Board ot Supervisors opening a road, held to be void, because it was an effort 
to determine a question essentially judicial, 


This was a bill of injunction filed in the circuit court of 
Berkeley county, at August rules, 1869. The points at issue 
are amply stated in the opinion of Maxwell, J. 


C.J. Faulkner for the appellants. 
Stanton & Allison tor the appellee. 


Maxwe.t, J. The complainants filed their bill and ob- 
tained an injunction to restrain the defendant Linton from 
opening a road through the lands of complainants, which 
they allege was not established according to law. The de- 
fendant alleges that the road which he was about to open was 
established by an order of the board of supervisors of Berke- 
ley county, made on the 20th day of June, 1868, as explained 
by another order made on the 10th day of August, 1868. The 
defendant alleges that the order establishing said road is 
legalized by an act of the legislature, passed on the 27th day 
of July, 1868. The injunction granted in the said cause was 
dissolved, and from the order dissolving it the appeal is taken. 
[It is claimed for appellants that the road was not established 
by the proceedings before the board of supervisors, because 
appellants did not agree to accept the damages fixed by the 


viewers, and there was no writ of ad quod damnum to assess 
& 
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the damages, as required by the constitution. It appears 
that the appellee made two efforts before the board of super- 
visors to have the road established. In the first proceeding 
a writ of ad quod damnum was awarded, and the damages 
assessed by a jury and certified by the circuit court to the 
board of supervisors, upon which no further action was taken 
by the board. After this the appellee commenced proceed- 
ings again before the board, apparently abandoning his first 
proceeding, and proceeded regularly until the return of the 
process to summon the appellants as proprietors of the land 
over or through which the road was to be established, when 
upon the answer of Seibert and Noll, an order was made to 
open the road, and afterwards, on the 10th of August, 1868, 
another order was made by the board declaring that the dam- 
ages assessed by the viewers, were to be paid by the county 
of Berkeley. The law in force when this proceeding was 
had, Acts of Legislature 1863, p. 179-80, allowed the board to 
establish a road on the return of process executed, if it had 
enough before it to enable it to fix upon a just compensation 
to the proprietors and tenants, and they were willing to 
accept what it deemed just, without a writ of ad quod damnum. 
And it would seem that the board could not establish the 
road on the return of the process executed, unless it should 
appear on the face of the order that the proprietors of the 
lands were willing to accept the compensation offered them. 
Sampson vs. Goochland Justices, 5 Gratt., 241. This does not 
appear, and the road is therefore not established by these 
proceedings. It is claimed, however, that the road is estab- 
lished by the act of the legislature, passed July 27th, 1868, 
and made part of the answer of the defendant. This act is 
an effort on the part of the legislature to determine a ques- 
tion essentially judicial, and cannot be held to establish the 
road. The order appealed from will, therefore, have to be re- 
versed with costs to the appellant, the injunction reinstated, 
and the cause remanded, with instructions to the court below, 
if the case shall appear on final hearing as it appears in the 
record here, to perpetuate the injunction. 


The other Judges concurred. 


ORDER REVERSED. 
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JOHN FLESHER vs. JoSEPH MITCHELL. 
July Term, 1871. 


I, M. conveyed to a trustee, to secure and indemnify J. M., his undivided interest 
in and to lands descended to him from his father, in 1840, In 1844, suit was 
brought for partition of the lands among the heirs, in which I. M. and J. M. 
were defendants. On the 4th of May, 1847, in pursuance of the trust, the 
trustee conveyed to J. M. the share of I.M. Onthe 6th of May, 1847, a decree 
was had in the partition suit, and commissioners appointed to divide the 
lands, A portion was set off toI. M., and afterwards conveyed to him by 
commissioners. HELD: 


T, That the deed from the trustee to J. M. was not rendered inoperative by rea- 
son of the adjudications in the partition suit. That it was not the sub- 
ject matter of the bill, nor referred to in any answers or evidence in the 
cause, the only question being as to the rights of the parties as heirs. 

Il. That J. M., who was the grandson of the deceased whose lands were par- 
titioned, and whose father had received, in his lifetime, advancements 
greater than his share of the estate, which advancements were not 
brought into hotchpot, was not seized of any legal title to any portion of 
the land by virtue of heirship, 


This was an action of ejectment brought to December rules, 
1866, in the circuit court of Lewiscounty. Judgment for the 
plaintiff, November term, 1869. 

The facts agreed appear in the opinion of Judge Maxwell. 

The defendant Flesher brought the case to this court. 


Edmiston and Boggess for the plaintiff in error. 
Henry Brannon for the defendant in error. 


MAXxwELL, J. Joseph Mitchell brought an action of eject 
ment against John Flesher, to recover a lot of land situated 
in Lewis county. The following were the facts agreed in the 
cause : 

“That on the 14th of July, 1840, Isaac S. Mitchell conveyed 
to Richard Dobson, by deed, with covenants of general war- 
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ranty, all the undivided interest or share of him, the said 
Isaac S. Mitchell, as one of the heirs of John Mitchell, de- 
ceased, in the lands of which his father, said John Mitchell, 
died seized, in trust to secure and indemnify the plaintiff as 
surety of said Isaac S. Mitchell; that said trustee, Dobson, 
‘in pursuance of said deed of trust, by deed bearing date on 
the 4th of May, 1847, and acknowledged and recorded on the 
10th of May, 1847, conveyed to the plaintiff, Joseph Mitchell, 
the interest of said Isaac S. Mitchell in the land aforesaid. 
That the land in the plaintiff’s declaration mentioned and 
described, is the portion of the land of said John Mitchell, 
deceased, which was, by decree of the circuit court of Lewis 
county, in the chancery partition cause in the name of John 
FE. Mitchell and others against John Mitchell’s heirs, assigned 
and set apart to said Isaac 8. Mitchell as one of the heirs of 
said John Mitchell, deceased; to which said chancery cause 
the plaintiff in this cause and said Isaac §. Mitchell were 
parties. It was further agreed that the record and proceed- 
ings in said chancery partition cause of John E. Mitchell and 
others against John Mitchell's heirs, as also the deed of par- 
tition made in pursuance of a decree therein, shall be and 
constitute a part of the facts agreed in this cause. It was 
further agreed that the plaintiff in this cause is entitled to 
recover in fee in this action, unless he is concluded by the 
decrees in the chancery partition cause hereinbefore named, 
and the said deed of partition made in pursuance of a decree 
therein. And these being all the facts in this cause, it was 
further agreed that the plaintiff in this action is entitled to 
recover in this action, unless he is concluded by the decrees 
in the chancery partition cause hereinbefore referred to, that 
being the sole question presented for the determination of 
the court; and the court being of opinion that the plaintift 
was a party to said chancery partition cause in his character 
as heir only, and not as purchaser of the said interest of said 
Isaac S. Mitchell, and that his right as such purchaser was 
not in issue in said cause, and that he is not concluded by the 
decrees in the said chancery partition cause, gave judgment 
for the plaintiff.” 
It appears from the facts agreed that Isaac S. Mitchell,on 
the 14th day of July, 1840, conveyed to Dobson, in trust, all 
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the undivided interest of the said Isaac as heir, in and to the 
estate of which John Mitchell, his father, died seized; that 
in pursuance of the said trust the said Dobson, on the 4th 
day of May, 1547, conveyed to the plaintiff, Joseph Mitchell, 
the interest of the said Isaac in the said land by deed recorded 
on the 10th day of May, 1847. It appears from the record 
that in 1844 a chancery suit was brought by certain of the 
heirs of the said John Mitchell, deceased, against the other 
heirs of said Mitchell, for the partition of the lands of which 
he died seized; that the case was set for hearing at Septem- 
ber rules, 1844: that the said Isaac S. Mitchell and Joseph 
Mitchell were defendants in said suit, regularly served with 
process; that the said Dobson was not a party to said suit; 
that on the 6th day of May, 1847,a decree was rendered set- 
tling the rights of the parties, and commissioners appointed 
to divide the land according to the terms of said decree, who 
afterwards laid off and assigned to the said Isaac the land in 
controversy, which was afterwards conveyed to him by com- 
missioners of the court. It is contended that these proceed- 
ings amount to an adjudication: that the conveyance from 
the trustee, Dobson, to Joseph Mitchell, had ceased in some 
way to be operative. There is no reason why this should be 
so. It was not the subject matter of the bill, and was in no 
way referred to or mentioned in it; nor is it referred to in 
any way in any answer filed or in any evidence in the case. 
The only question was as to the rights of the parties as heirs 
of John Mitchell, deceased. Nothing more. After the decree 
settling the terms of the partition was made, and after the 
commissioners appointed to make partition had made their 
report, dividing the land according to the terms of the decree, 
Joseph Mitchell objected to the confirmation of the report so 
made, and filed his petition asking the court to withhold its 
confirmation of said division, and appoint other commission- 
ers to divide the farm, alleging that he owned by heirship 
and purchase five shares of the farm; and it is claimed that 
this petition brought into the case, if not there before, the 
question as to the effect of said conveyance, and that it was 
necessarily adjudicated. Such cannot be the case, because 
the petition does not refer to the conveyance from the trustee, 
and if it had done so, the petition did not ask to review the 
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decree under which the terms of the partition were settled ; 
and even if it had asked to review the decree, no proceedings 
were ever had under the petition. It is claimed that Joseph 
Mitchell, as heir, had part of the legal title in him, and the 
effect of the proceedings was to vest in Isaac that part of the 
title at least. Joseph was a grandson of John Mitchell, 
deceased, and his father in his lifetime had received advance- 
ments greater than his share of the estate, which advance- 
ments were not brought into hotchpot, so that the legal title 
to no portion of the land was vested in the said Joseph, as 
supposed by the counsel for the appellant. The appellants 
have failed to satisfy this court that the judgment complained 
of ought to be reversed, and it will have to be affirmed with 
damages and costs to the appellee. 


The other Judges concurred. 


JUDGMENT AFFLRMED 
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Absent, MAXWBLIL, J. 


N.G. High Ann et al vs. THoMAs HIGHLAND et al. 
Tuly Term, S71, 


1. In the prayer of a bill, parties are described as “ Whitely & McConkey,” and in 
the charging part the same parties are prayed to be made defendants, except 
that these parties are described as “ McConkey & Co.” In the first part of the 
decree, they are styled “ McConkey & Co.,” and in the latter part they are 
called “ Whitely & McConkey.” It being apparent that they are the same 
parties, there is no error in overruling a demurrer for that cause, 

2. Ja. and J. dissolved partnership. Ja. took the stock of goods and agreed to pay 
their cost value to J. J. took the hook accounts, notes, &c., and assumed to 
pay the debts of the firm. T. became the surety of J., whereupon the latter 
assigned him in trust, the indebtedness for stock due from Ja,, and othe 
property. Joint judgments were had against all three of the parties by cred- 
itors of the firm, T. paid off the judgments, and the property assigned by J. 
failed to reimburse him. He filed a bill against Ja. and others, praying to be 
substituted to rights of the creditors of the firm, and to enforce his claim 
zssigned by J. HELD: 

T. The judgments having been rendered against T. as well as the other par- 
ties, and the debts paid by him being firm debts, which he became liable 
for as the surety nominally of J., who represented the late firm, and 
which Ja. was also pre-eminently liable to pay, he ought to stand as 
surety to the firm and be entitled to be subrogated to all the rights of the 
creditors thereof, 

ll. He was a creditor at large of Ja., by reason of the assignment, and as 
such was entitled to file a bill to impeach a frandulent conveyance of 
land in which Ja,, was interested, 

3. An assignee of a bond taken in payment of purchase money of land, although 
he may have notice of fraud in the sale of the land, cannot be placed in a 
worse condition than his assignor, the vendor, with reference to the payment 
of such purchase money, 

4, A casein which a conveyance of land was had to hinder, delay and defraud 


creditors, 

This cause came from Harrison county. ‘The bill was filed 
in the circuit court at August rules, 1864, by Thomas High- 
Jand. It alleged that in 1850, John Highland, son of the 


*Judge Maxwell had been enguved as counsel in the cause below 
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complainant, and Jacob Highland, his brother, were mer- 
chants trading under the firm and style of John H. Highland 
& Co. That thev becomelargely indebted and entered into an 
agreement whereby it was stipulated that Jacob should take 
the stock of goods on hands at cost, the amount thereof 
to be paid to John in three payments, at six, twelve, 
and eighteen months,; that John should also take the ac- 
counts and notes due the firm, and assume its indebtedness. 
That John, in order to secure Jacob from liability in the pay- 
ment of the indebtedness, induced the complainant, Thomas, 
to become surety for the same, and, to indemnify the latter, 
executed a trust deed on the 4th of August, 1851, on sundry 
property belonging to John. That a difficulty arising be- 
tween John and Jacob as to the settlement of their affairs 
under the agreement, they submitted the adjustment thereof 
to the arbitrament of Waldo P. Goft, who rendered an award 
on the 22d day of August, 1851, providing that Jacob should 
pay to John two thousand two hundred and thirty-four dollars 
and nine cents, in three equal payments of six, twelve and 
eighteen months, and that said sum should be applied to the 
payment of debts against John and others in the hands of an 
attorney for collection. That Jacob failing to pay the first 
installment of this award, a suit was instituted and judgment 
recovered, in 1851 for the amount thereof, seven hundred and 
forty-four dollars and sixty-nine and two-thirds cents. That 
this judgment remained unpaid. That the whole amount due 
from Jacob to John was included in the trust deed from John 
to Thomas. That the debts for which Thomas thus became 
surety were the debts of John Highland & Co. That the 
debts for which the plaintiff, Thomas, thus became surety, 
were paid out of his own property, and that the trust effects 
wholly failed to reimburse him. That John Highland died 
intestate, and one Philander S: Austin became his adminis- 
strator. 

The bill charged that the plaintiff, Thomas, had a right to 
resort to the effects of John to be reimbursed for the money 
so paid to him. and to be substituted to the rights of the 
creditors who had judgments against Jacob. It appears that 
the judgments were obtained jointly against John, Jacob and 
Thomas. The bill further charged that in 1861, one James 
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Lynch and wife conveyed to N. G. Highland, a son of Jacob, 
one hundred and forty acres of land, in consideration of the 
sum of one thousand five hundred and seventy-seven dollars 
and forty-one cents. That the consideration was furnished 
wholly by Jacob, and the deed was made to N. G. Highland 
with the fraudulent intent and purpose of hindering and de- 
frauding the just claims of the creditors of Jacob. That the 
plaintiff had a right to resort to the land for the payment of 
such sums as he had paid as surety. The administrator of 
John Highland, Jacob Highland and the creditors of John 
Highland & Co., and one Hiram J. Lynch, to whom it ap- 
peared that a certain bond for unpaid purchase money due 
James Lynch on the land, had been assigned, were made par- 
ties defendant. 

N.G. Highland answered, denying the fraud in the purchase 
of the land from Lynch, and claiming to be the owner thereof. 
Hiram J. Lynch answered, denying all knowledge of fraud in 
the sale of the land by James Lynch, and claiming to be a 
bona fide assignee, and also claiming the benefit of the lien 
reserved in the deed to secure his unpaid purchase money. 

The cause was referred to a master, who reported a number 
of judgments paid by plaintiff, and a final decree was ren- 
dered at March term, 1868, on the return of process served on 
resident defendants, bill taken for confessed as to those who 
failed to answer, and foreign defendants appearing and con- 
senting. The decree found the sum due the plaintiff, being 
the amount of judgments paid by him and the judgment in 
favor of John Highland against Jacob Highland for seven 
hundred and forty-four dollars and sixty-nine and two-third 
cents, with interest. It also declared the sale of the land 
from James Lynch to N.G. Highland to be fraudulent and 
void as to N. G. Highland, and decreed that the land be sold 
as the property of Jacob Highland, in satisfaction of the 
plaintiff's claim. It further declared that H. J. Lynch had 
no valid lien or claim against the land as against the creditors 
of John Highland & Co., and those who were substituted for 
them, the plaintiff occupying that position. 

There was a great amount of testimony taken in the cause, 
the burden of which was to charge fraud in procuring the 


conveyance of the land from Lynch to N. G. Highland, and 
y 
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which this court held to be clearly shown, but that James 
Lynch, the vendor, was not a party to the fraud. Such fur- 
ther detail as is necessary to a proper understanding of the 
case will be found in the opinion of the judge. 

N. G. Highland and H. J. Lynch appealed to this court. 


Boggess and Lewis for the appellants. 
Lee for the appellee. 


BERKSHIRE, P. The first, second, and third errors assigned 
for reversing the decree are, in substance, the same: being 
objections to the bill for not making Whitely & McConkey 
parties, and also for improperly making McConkey & Co. par- 
ties. For which reasons, it was insisted, the bill should have 
been dismissed upon the demurrer taken to it. In the charg- 
ing part of the bill, the firm of Whitely & McConkey is enu- 
merated, among others, as one of the creditors of th: 3 
firm of John Highland & Co. It the prayer of the bill, how- 
ever, the same creditors that are named in the charging part, 
are prayed to be made parties defendant, except that instead 
of Whitely & McConkey, they are described as McConkey «& 
Co. In the first part of the final decree, they are styled 
McConkey & Co., and as one of the foreign creditors of the 
late firm of John Highland & Co. (all of whom waived pro- 
cess and consented to the hearing of the cause), and again in 
the latter part of the same decree, as Whitely & McConkey ; 
and throughout the,record they are indifferently designated 
as “Whitely & McConkey,” “McConkey & Co,” and “ White- 
ly, McConkey & Co.” It is quite apparent, therefore, that 
they are one and the same party, and consequently there was 
no error in not sustaining the demurrer on this account. 
And, moreover, it could not be error to the prejudice of the 
appellants, or either of them. The next objection urged is, 
that the court proceeded to final decree without having Phi- 
lander S. Austin, the administrator of John Highland, before 
it. As the final decree recites that the cause was heard, by 
consent, as to the non-resident defendants (who waived pro- 
cess), and process duly served on the resident defendants who 
had not filed answers, I think it is conclusive of the question, 
even if it were competent for the appellants to make such 
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objection here for the first time, as to which, however, it is 
unnecessary to express an opinion. It was further argued, 
that it was error to charge the debts due from John Highland 
& Co., upon which the judgments were had, to the appellant, 
Nathaniel G. Highland, or against the land in controversy. 
And it was also insisted that the appellee stood on the footing 
of a volunteer as to Jacob Highland in paying the debts afore- 
said. Ido not propose to review the evidence found in the 
record, but from it I think it is made quite manifest, that the 
transaction between Jacob and N. G. Highland, his son, in 
the purchase and conveyance from James Lynch of the tract 
of land in controversy was grossly fraudulent, as between 
them and the creditors of the former. In the bill, the appel- 
lee claims the right to subject the land in dispute to his 
claim, both as assignee of the debt originally due from Jacob 
to John Highland for the stock of goods formerly owned by 
John Highland & Co., and also by way of substitution to the 
rights and liens of the judgment creditors of said firm. It 
appears that all the judgments paid by the appellee were 
rendered against him and the said Jacob and John Highland, 
except the one in favor of Obrien, Grafflin and Frick (which 
debt was originally due from said firm), which was rendered 
against the appellee, John Highland and Richard Perine. It 
is also clear that all the debts paid by him were firm debts, and 
were among the debts he became liable for as the surety, nom- 
inally, of John Highland, who represented the late firm, 
which debts Jacob Highland was also pre-eminently liable to 
pay; and I think, therefore, he ought, in equity, to stand in 
the relation of a surety to the late firm, and be entitled to be 
subrogated to all the rights of the creditors of such firm. He 
is also a creditor at large of Jacob Highland, by reason of said 
assignment, and as such, had a right to file his bill to impeach 
the deed from James Lynch to N. G. Highland, for fraud, &c. 
This assignment bears date prior to the submission to, and 
award of, Waldo P. Goff; and there being no evidence to 
show his assent, as to the application or disposition made by 
the award, of the sum found due from Jacob to John Highland 
for said stock of goods, he was not bound by it, and was enti- 
tled to the whole amount so awarded to John Highland. And 
being so entitled, the judgment obtained in John’s name 
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against Jacob Highland for the amount of the first install- 
ment of said award, enured also to the benefit of the appellee, 
and he was accordingly entitled to have it charged on the 
land in controversy, it appearing that the amount of said 
judgment and the amount of the judgments paid by him, 
aggregated, do not exceed the amount of Jacob’s indebtedness 
to him on account of said assignment. It was further as- 
signed as error, and insisted on, that the court erred in 
rejecting the claim of Hiram J. Lynch for the residue of the 
purchase money alleged to be due him from the appellant, 
N.G. Highland, and not holding a lien on the land in dispute 
for the amount of the same. This presents a grave and 
material question, and its solution must depend on the fact, 
whether James Lynch, the vendor, had notice of the fraud 
contemplated by Jacob and N. G. Highland at the time of the 
conveyance by him to the latter, of the land now in contro- 
versy. For if this is not made to appear clearly by the testi- 
mony, his assignee, H. J. Lynch, even though he were affected 
with such notice himself, could not thereby be placed in a 
worse condition with reference to the payment of the pur- 
chase money than his vendor, and must therefore be protected. 
2 Tuck. Comn., 450; Garland vs. Rives, 3 Mun., 282; Curtis vs. 
Jones, Exor., 6 Mun., 42. The enquiry, therefore, now is, does 
it satisfactorily appear from the record, that Lynch, the 
vendor, had such notice? The bill charges that the purchase 
money for said tract was in fact paid by Jacob and the deed 
taken to his son, Nathaniel G. Highland, in order to hinder 
and defraud the creditors of the former, and that the trans- 
action as between them and the creditors was fraudulent, &c., 
said Jacob being in truth the real owner of the property, «c. 
But it is not alleged in the bill that James Lynch was privy 
to or had knowledge of the fraudulent purpose of the father 
and son; nor is there any positive evidence found on the 
record of such knowledge on the part of said Lynch. If, 
therefore, such notice can be brought home to him, it must 
be deduced from the facts and circumstances of the case. 
Without now adverting to them in detail, a careful examina- 
tion and consideration of the whole case has not satisfied me 
that said Lynch’s conduct in the premises was wholly incom- 
patible with a bona fide purpose and transaction on his part. 
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But while there is certainly enough in the evidence to awaken 
suspicion against him, I am still not prepared to say that such 
a knowledge of the contemplated fraud between the father 
and son is fixed upon him, as would involve him in its con- 
sequences. I am of opinion, therefore, that he was entitled, 
at the time of the conveyance, to the residue of the purchase 
money then actually due him for the land in controversy ; 
and that Hiram J. Lynch, his assignee, is also entitled to the 
same. It is very manifest, however, that the amount claimed 
to be due on the purchase money, at the time of the execution 
of the deed from James Lynch to N.G. Highland, was not in 
fact due, and the effort to secure more than was really due is 
not accounted for, nor is it free from suspicion, though I do 
not think we would be justified in concluding that the con- 
duct of Lynch, in this respect, was irreconcilable with an 
honest intention on his part. In the deed from him to N.G. 
Highland, the consideration is correctly stated at one thou- 
sand five hundred and seventy-seven dollars and forty-one 
cents; but the payment of only seven hundred and sixty-seven 
dollars and sixty-four cents is admitted, and the balance 
claimed to be due is eight hundred and nine dollars and 
seventy-seven cents, for which the vendee executed his obli- 
gation, and a lien was reserved in the deed for this amount. 
Now this is a manifest error, and it is distinctly shown by 
the testimony of Lynch himself. In his evidence, taken in 
the cause, he admits that one thousand two hundred and 
thirty dollars: was paid on the purchase money, all which, 
except thirty dollars, was actually credited, as he states, and 
as is shown by the original obligation for one thousand five 
hundred and seventy-seven dollars and forty-one cents, which 
is filed in the cause, with the endorsements thereon. These 
payments, therefore, were applied by the parties themselves 
at the time they were made, to the payment of this purchase 
money, and it was not competent for them afterwards to apply 
the money elsewhere to the prejudice of the creditors of 
Jacob Highland. Applying these payments to the purchase 
money, and allowing interest on it from the time it fell due 
to the date of the deed aforesaid, it will be found that, instead 
of the amount claimed and secured in the deed being really 
due on the purchase money, there was in truth, less than six 
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hundred dollars then due on it to Lynch. And this amount, 
so actually due after applying the whole of the one thousand 
two hundred and thirty dollars shown to have been paid on 
the purchase money, and no more, as we have seen, Hiram 
J. Lynch, as assignee of James Lynch, is entitled to out of 
the proceeds of the land in controversy; and it appears to 
me, therefore, the court erred in excluding the whole of his 
claim, and holding that he had no lien on the said land for 
any part of said purchase money. In the respect herein 
indicated, I think the decree is erroneous, and should be 
reversed, with costs, and the cause remanded to the circuit 
court for further proceedings. 


Moore, J., concurred. 


DECREE REVERSED. 
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AMANDA HARDMAN vs. R. C. OrR et ux. 
July Term, 1871. 


1. H., desirous of providing for the comfort of a natural daughter, procured H. H. 
to purchase land in his own name, and have it conveyed to him, to be held by 
him a reasonable time, and then to be conveyed directly to the natural daugh- 
ter. H. furnished the money to pay for the land, and the daughter entered 
into possession of the same. H. deceased shortly thereafter, and H. H. some- 
time thereafter, without having made the deed. Bill brought against widow 
and infant heirs of H, H., to compel conveyance to the natural daughter, 
HELD: 


I. When the land was paid for with the money of H., and the legal title 
vested in H, H., the trustee, for the bene fit of the natural daughter, a per- 
fected and complete gift was made to her, which may be enforced against 
the trustee and his heirs. 


lI. It is competent to prove the object of the trust by parol evidence. 
III, The widow of H. H. is not entitled to a dower in the land, as her hus- 
band held the naked legal title without any beneficial! interest. 
2, It is not improper to read depositions which appear to be irregularly in the 
cause, as against infant defendants, if it is done with the consent of the guard- 
ian ad litem. 


Suit in equity in the circuit court of Tyler county. Bill 
filed December rules, 1866. It alleged that the oratrix, So- 
phia, wife of R. C. Orr, was the natural daughter of one 
Hickman, long since deceased. That she had a brother, also 
a natural son of Hickman, who took the name of their 
mother, Hardman. That Hickman repeatedly, during his 
lifetime,’ recognized the oratrix and H. H. Hardman as his 
children, and took the latter into his family after his inter- 
marriage with another woman, other than the mother of the 
oratrix and H. H. Hardman, and provided for him, so that 
in time he acquired considerable property. That Hickman 
being desirous of forwarding the interests and providing for 
the comforts of the oratrix, after her intermarriage with the 
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orator, procured the brother, H. H. Hardman, to purchase a 
certain tract of land, containing about one hundred and 
seventy-two acres, in his own name, the deed to be made to 
Hardman, the money paid for the same to be furnished by 
Hickman. All of which was done about the year 1845, and 
the plaintiff moved upon the land and took possession. Hick- 
man further providing by this arrangement, that after a 
reasonable length of time Hardman should convey the land 
to the orator and oratrix. That the motive for having the 
land conveyed, as he alleged, to H. H. Hardman, in the first 
instance, being to prevent discord in his (Hickman’s) own 
family. 

That Hickman was deceased many years; that Hardman 
had neglected to make a deed, and had been suddenly killed, 
and had left a widow and infant heirs. They therefore pray- 
ed the court to decree a conveyance to them. 

The widow of Hardman was appointed guardian ad litem 
for the infant heirs, and answered, denying substantially the 
material allegations of the bill. 

The depositions taken in the cause supported the allega- 
tions of the bill in all essential particulars. 

The depositions appear to have been irregularly taken, but 
an order appears in the cause wherein it is provided that by 
consent of the parties they were allowed to be read. 

The court below decreed a deed to the female plaintiff, at 
the August term, 1869. 

The defendants appealed to this court. 


MaAxwELL, J. The appellants insist that the bill should 
have been dismissed upon the pleadings and proof, because 
there is no such trust or other equity as can be enforced, 

The tract of land in the bill described was purchased by 
Hardman in his lifetime, by the direction of Hickman, paid 
for with money furnished by the said Hickman, and by his 
direction the conveyance was taken to the said Hardman, to 
be held by him for the use and benefit of Mrs. Orr, the natural 
daughter of the said Hickman. It is claimed that this con- 
stitutes a merely voluntary contract which cannot be en- 
forced. If it is merely a voluntary executory contract it can- 
not be enforced. Story’s Eq. Jur., s. 973 and 706 a and 433. 
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When the land was paid for with the money furnished by 
Hickman, and the legal title vested in Hardman, the trustee, 
for the benefit of Mrs. Orr, a perfected and complete gift was 
made to Mrs. Orr, which may be enforced against the trustee, 
or his heirs. Story’s Eq. Jur. and 706 a; Minchin vs. Merrill, 
2 Edwards, ch. R. 323; Pulvertoff vs. Pulvertoff, 18 Vesey Jr., 
84; Pye, exparte, 18 Vesey, Jr., 140; Ellison vs. Ellison, 6 Vesey, 
Jr., 656; Bum vs. Winthrop, 1 Johnson ch. R., 329; Jeffreys vs. 
Jeffreys, 1 Craig & Phillips, 138. It is competent to prove the 
object of the trust by parol evidence, as is done in this case. 
Boyd vs. McLean, 1 Johnson, ch. R.582; Bank of U. S. vs. Car- 
rington, 7 Leigh, 566; Hill on Trustees. 

This disposes of the second assignment of error, as well as 
the first. 

There can be nothing in the objection raised that it was 
improper to read certain depositions in evidence against the 
infant defendants, with the consent of the guardian ad litem. 

It is claimed that Mrs. Hardman is entitled to dower in 
the tract of land in dispute, and that the court erred in not 
assigning it to her. Mrs. Hardman is not entitled to dower 
in the property, as her husband held the naked legal title 
without any beneficial interest. 

The decree complained of will have to be affirmed with 
damages and costs. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wii_iiAM H. MorReEHEAD vs. PARKERSBURG NATIONAL BANK. 
July Term, 1871, 


A material alteration of a promissory note, such as, for instance, changing it toa 
negotiable note, without the Knowledge or consent, either express or implied, 
of the promissor, vitiates it, although it may be in the hands of an innocent 
holder. 


Action of debt, in the circuit court of Wood county, decla- 
ration filed August rules, 1869. Judgment for plaintiff, Octo- 
ber, 1869. 

A statement of the material matters involved appears in 
the opinion of Maxwell, J. 

The defendant brought the case here for review. 


J. M. Jackson for plaintiff in error. 
Okey Johnson for defendant in error. 


MAXxwELL, J. The plaintiff brought an action of debt in 
the circuit court of Wood county, against William H. More- 
head and James N. Wilkins, to recover the amount of a sup- 
posed negotiable note, executed by the said Morehead to the 
said Wilkins, and by him endorsed to the plaintiff. Neither 
party requiring a jury to try the issues in the cause, the court 
in lieu of a jury, heard the evidence and rendered a judgment 
for the plaintiff against Morehead, for the amount claimed in 
the declaration, Wilkins not being before the court. More- 
head thereupon moved the court to set aside the judgment 

endered against him, and grant him a new trial in the 
premises, on the ground that the said judgment was contrary 
to the law, and the evidence heard at the trial ; which motion 
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the court overruled and gave to the defendant a bill of excep- 
tions, in which was certified all the facts proved on the trial. 
The appeal is from the judgment of the court refusing a new 
trial. It appears from the bill of exceptions that the note 
sued upon and in evidence on the trial, was as follows: 
PARKERSBURG, WEST VA., July 1, 1868. 
[$250.] 

Nine months after date I promise to pay to J. N. Wilkins, or bearer, the sum 
of two hundred and fifty dollars, with interest at six per cent, from date, until 
paid, for value received, payable at Second National Bank, Parkersburg, W. Va. 


WILLIAM H. MOREHEAD, 
(U.S. stamp, 15 cents.] 


Endorsement on back of note—James N. Wilkins; and 
regularly protested for non-payment at maturity. It was 
proved that the plaintiff had bought said note in the usual 
course of trade, and that it came to plaintiff’s hands in ex- 
actly the words and figures in which it was at the time of the 
trial, and that it was bought by said plaintiff before maturity. 
The defendant then proved by himself that the said note was 
not the note executed by him, but that the same had been 
altered from a common promissory note to a negotiable note, 
without his knowledge or consent; that said note was given 
in part payment for a patent right for a well bucket, and that 
at the time the said note was given to the payee named 
therein, who had sold to the defendant said patent right, he 
wanted him to execute a negotiable note for the amount, and 
that the defendant, Morehead, positively refused to do so, and 
that the note was then filled up by the payee named therein, 
it being a printed note down to and including the words 
“ payable at,” and the words “Second National Bank” were 
filled in after the words “ payable at,” by some one, and that, 
too, after said note was signed and delivered, and without the 
knowledge, instance or consent of the defendant, and that 
the handwriting is the same as the rest of the handwriting 
in the body of the note; and thus the said note was made 
negotiable instead of a mere promissory note. It was further 
proved by another witness, that the payee, or some other 
person holding said note, had offered to sell the same after 
its execution and delivery aforesaid, and that it was then a 
promissory note, and that the party declined to purchase the 
same because it was not a negotiable note, but a promissory 
note. It was further proved by said witness that the consid- 
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eration of said note had wholly failed; that the party was 
not the owner of what he pretended to sell said defendant, 
for which said note was given, and that by reason of the 
change in said note to negotiable paper, he was not permit- 
ted to set up and prove the failure of said consideration 
against the said plaintiff. 

There was evidence showing that the defendant had adver- 
tised the failure of the consideration for which the note was 
executed, and some other evidence not material to the inquiry 
now before us. It is insisted for the bank, upon this state of 
facts, that the defendant is liable to pay the negotiable note 
in the record set forth, because the same was acquired by the 
plaintiff as a bank in the usual course of business, for value, 
and in good faith, even if the endorser, Wilkins, obtained 
the same from Morehead unlawfully and by fraud. The first 
case cited to sustain this position, is the case of Raphael vs. 
The Bank of England, 33 Eng. Law and Eq. Rep., 276. In 
this case it was held that a party taking a negotiable instru- 
ment, bona fide, and for full value, is entitled to recover on it, 
though it has been stolen, and he took it negligently. There 
was no question as to the genuineness of the note in this case, 
but the only question was as to the liability of the defendant 
on the note which had been stolen, and passed to the plaintiff, 
who was an innocent holder thereof for value. The next 
cases cited are those of Swift vs. Tyson, 16 Peters, 1, and Good- 
man vs. Simonds, 20 Howard, 363. The court, in the case of 
Goodman vs. Simonds, re-examines the case of Swift vs. Tyson, 
and repeats what was therein held, that a bona fide holder of 
a negotiable instrument for a valuable consideration, without 
notice of facts which impeach its validity between the ante- 
cedent parties, if he takes it under an endorsement made 
before the same becomes due, holds the title unaffected by - 
these facts, and may recover thereon, although, as between 
the antecedent parties, the transaction may be without any 
legal validity. There was not in this case any question as 
to the proper execution of the paper, but the question was as 
to the consideration for which it was executed. These cases 
clearly establish the position maintained by the counsel for 
the bank, provided the contract upon which, or the considera- 
tion for which, the note is made or executed, is the question. 
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It is claimed by the counsel for the bank that if a paper is 
signed in blank, and endorsed, it may be filled up by the 
holder either as a common promissory note or a negotiable 
note, and the person who thus signs and endorses it in blank, 
will be liable to the holder thereof for value. This is true 
as a general proposition, but there must always be either an 
express or an implied authority for it. 

The counsel for Morehead insists that the alteration made 
in the paper in this case, after it passed from the hands of 
Morehead, is a material alteration; that it was made without 
his authority, either express or implied, and that it is there- 
fore void astohim. A material alteration without the assent 
of the party to be affected by it, renders the instrument void 
as to him. Burham vs. Ayer, 35 N. H. Rep., 351; 2 Parsons 
on Notes and Bills, p. 544. In the case of Tidmarsh vs. Grover, 
1 Maule and Selwyn, 735, where the drawer of a bill of ex- 
change, accepted, payable at Bloxams & Co.’s, endorsed it to 
plaintiff, erasing the name of Bloxams & Co., and substi- 
tuting Esdaile & Co., in lieu thereof, without the knowledge 
of the acceptor, it was held that the plaintiff could not 
recover against the acceptor. In the case of Cowie vs. Holsoll, 
6 Eng. Com. Law Rep., 449, a bill of exchange having been 
accepted payable generally, the drawer, without the consent 
of the acceptor, added the words, “ payable at Mr. Bidlake’s, 
48 Cheswell street,” it was held this was a material altera- 
tion, and that the acceptor was thereby discharged. In the 
case of Burchfield vs. Moore, 25 Eng. Law and Eq. Rep., p. 123, 
where a bill of exchange was, without the privity of the 
acceptor, altered by inserting the words, “payable at the 
Bullhead, Aldgate,” and afterwards endorsed to the plaintiff 
for value, who took it bona fide,and without knowledge of the 
alteration, it was held that this was a material alteration, 
which discharged the acceptor. In the case of Oakey vs. Wil- 
coz, 3 Howard Miss. Rep., 330, it was held that, if after a note 
has been delivered to the payee, a particular place of pay- 
ment be inserted therein by interlineation, without the 
maker’s consent, he will be discharged. In thecaseof Nazro& 
Green vs. Fuller & Patterson, 24 Wendell, 374, it was held that 
an alteration of a promissory note by the payee thereof, so as 
to make it purport to be payable at a particular place, vitiates 








78 COURT OF APPEALS OF WEST VIRGINIA. 





July Term Morehead vs. Parkersburg National Bank. 1871 





it in the hands of an endorser, so that he cannot recover upon 
it in an action against the maker. 

It is manifest from the facts proved in this case, that the 
promissory note executed by Morehead was changed, by the 
insertion of the words inserted, so as to make it a negotiable 
note, without his knowledge or consent, either express or 
implied. That it is a material alteration, is abundantly 
shown by the authority of the foregoing cases. This court 
should, therefore, reverse the judgment of the court below, 
with costs to the appellant, and should enter here the judg- 
ment which the court below should have rendered, which is 
that judgment be for the defendant. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Tue RATHBONE Or, Tract Co. vs. CHARLES M. Ravucu. 
July Term, 1871. 


1. The action of unlawful detainer involves the title and boundary of land, within 
the meaning of the 8th section of article VI. of the constitution; and this court 
has jurisdiction over a final judgment of the circuit court In such action, 
although the case may have been brought into the circuit court by appeal 
from a justice’s judgment. Code, chap. 135, p, 639. 

2. An affidavit in a cause, filed for the purpose of obtaining a removal of itto a 
federal court, is within the meaning of the act of Congress providing that 
where a suit is pending in a State court between a “ citizen” of that State and 
a “citizen” of another State, if it be made on behalf of a “corporation” cre- 
ated by another State, in is corporate name; as the legal presumption is that 
its members are citizens of the State in which alone the corporate body has a 
legal existence, and that a suit by or against a corporation in its corporate 
name, must be presumed to be a suit by or against citizens of the State which 
created the corporate body. 

3. An action of unlawful detainer is brought before a justice, and judgment being 
rendered against the defendant, a foreign corporation, it appeals to the circuit 
court, but before trial it seeks to remove the cause to the circuit court of the 
United States, under the act of Congress. HELD: 


I, That the trial before the justice was not a “ final trial” within the mean- 
ing of the act. That no motion to remove the cause could have been 
made before the justice, because that is not a * State court,” in the mean- 
ing of the act of Congress. 


II. That a case on appeal from a justice’s judgment is to be tried de novo in 
the circuit court, and as though it had never been tried, therefore, accord- 
ing to the meaning and intent of the act of Congress, no final trial had 
taken place at the time of the motion for removal, and it was error to 
overrule it. 


This was a suit brought by Charles M. Rauch, against the 
Rathbone Oil Tract Company on the 9th of January, 1868, 
in Burning Springs township, Wirt county, before a justice. 
The summons claimed damages for “unlawfully detaining,” 
&c.,a certain lot of land, the damage being limited to ninety- 
nine dollars. Judgment for the plaintiff, January 14th, 1868. 
The defendant appealed to the circuit court of Wirt county. 
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At the November term, 1870, the defendant filed an affidavit 
under the act of Congress, and tendered security for the costs, 
and moved the court to remove the cause to the circuit court 
of the United States for the district of West Virginia. The 
court overruled the motion, and at the same term a trial was 
had, and judgment for the plaintiff. 

The affidavit asking a removal, stated that the defendant 
was a corporation formed under the laws of the State of New 
York, and its principal office and place of business was in the 
city and State of New York; that the plaintiff was a resident 
of the State of West Virginia; that the matter in dispute 
exceeded the sum of five hundred dollars, and that by reason 
of local influence and prejudice, the defendant could not ob- 
tain justice, «ec. 

The plaintiff brought the case here for review. 


Jackson and Hutchinson for plaintiff in error. 
for defendant in error. 





MaxweELL, J. Rauch brought his complaint against the 
defendant before a justice in Wirt county, for unlawfully de- 
taining from him the possession of a certain tract of land, 
described in the complaint. A trial was had before the jus- 
tice, and judgment rendered for the plaintiff, when the 
defendant appealed to the circuit court, where the cause was 
tried, and judgment again rendered for the plaintiff, from 
which last judgment the defendant has appealed to this court. 

The first question for consideration is, the motion made by 
the appellee to dismiss the appeal, upon the ground that this 
court has no jurisdiction to hear or determine the same. To 
maintain the jurisdiction of this court, it is not necessary to 
look any further than to the first section of chapter 135 of the 
Code, p. 639, which provides that a party to a controversy in 
any. circuit court may appeal to the supreme court of appeals 
from a judgment, decree, or order therein, in the following 
cases: First, from a final judgment or decree concerning the 
title or boundary of land. When the case was taken to the 
circuit ceurt on appeal, it was a case pending in that court, 
and the appeal to this court is by a party to a controversy in 
that court. The Code does not recognize any difference be- 
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tween a suit originally brought in a circuit court and a case 
which gets there upon appeal. The only test is, that the 
party who appeals must be a party to the controversy. The 
appeal is from a final judgment rendered in the controversy. 
Was the controversy “concerning the title or boundary of 
land.” 

This court held, in the case of Gorman vs. Steed, 1 W. Va. 
Rep., p. 1, that an action of unlawful detainer involves the 
title and boundary of land, within the meaning of the 8th 
section of Art. VI. of the constitution, which section contains 
the precise language of the code, quoted above. The motion 
to dismiss for want of jurisdiction will therefore have to be 
overruled. Before the case was tried in the circuit court, a 
motion was made by the defendant, to remove it for trial into 
the circuit court of the United States for the district of West 
Virginia, which motion was overruled. The motion for 
removal was made under the act of Congress approved March 
2d, 1867, entitled, “An act to amend an act entitled an act 
for the removal of causes in certain cases from State courts, 
approved July twenty-seven, eighteen hundred and sixty- 
six.” This act provides: “That wherea suit is now pending, 
it may hereafter be brought in any State court in which there 
is a controversy between a citizen of the State in which the 
suit is brought, and a citizen of another State, and the mat- 
ter in dispute exceeds the sum of five hundred dollars, exclu- 
sive of costs, such citizen of another State, whether he be 
plaintiff or defendant, if he will make and file in such 
State court an affidavit stating that he has reason to and does 
believe that from prejudice or local influence, he will not be 
able to obtain justice in such State court, may, at any time 
before the final hearing or trial of the suit, file a petition in 
such State court for the removal of the suit into the next 
circuit court of the United States, to be held in the district 
where the suit is pending, and offer good and sufficient surety 
for his entering in such court, on the first day of its session, 
copies of all process, pleadings, depositions, testimony, and 
other proceedings in said suit, and doing such other appro- 
priate acts as by the act to which this act is amendatory, are 
required to be done upon the removal of a suit into the United 


States court; and it shall be thereupon the duty of the State 
11 
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court to accept the surety, and proceed no further in the 
suit,” «ce. 

A petition was filed for the removal, supported by the affi- 
davit of the agent of the defendant, both of which are claimed 
by the appellant to conform to the act of Congress; but the 
appellee insists that the affidavit is insufficient in this, that 
it states that the defendant, the Rathbone Oil Tract Company, 
is a corporation formed under the laws of the State of New 
York, and that its principal office and place of business is in 
the city and State of New York, and that said corporation is 
a resident of the State of New York, and does not state that 
the said corporation is a citizen of the State of New York. 
The appellee also insists that, though the affidavit may be in 
form, the motion for removal could not be made in the circuit 
court, because it had been once tried before a justice, before 
it was removed into the circuit court. 

The first question for consideration is, is the averment in 
the affidavit, that the “Rathbone Oil Tract Company is a 
corporation formed under the laws of the State of New York,” 
equivalent to an averment in the language of the act of Con- 
gress, that the defendant is a “citizen” of the State of New 
York. This question, in substance, has been repeatedly con- 
sidered by the supreme court of the United States, and in the 
ease of The Louisville C. & C. R. R. Ca. vs. Letson, reported in 2 
Howard, 497, it was decided by the court, that where a cor- 
poration is created by the laws of a State, the legal presump- 
tion is that its members are citizens of the State in which 
alone the corporate body has a legal existence; and that a 
suit by or against a corporation, in its corporate name, must 
be presumed to be a suit by or against citizens of the State 
which creates the corporate body; and that no averment or 
evidence to the contrary is admissible, for the purpose of 
withdrawing the suit from the jurisdiction of a court of the 
United States. The same question was again considered and 
reaffirmed in the case of Marshall vs. The B. & O. R. R. Co., 
16 Howard, 314; the case of The Covington Drawbridge Co. vs. 
Shepherd, 20 Howard, 227; and in the case of Ohio & Miss. R. 
R. Co. vs. Wheeler, 1 Black., 286. In the case of Marshall vs. 
The B. & O. R. R. Co., the averment in the declaration was 
that, ‘‘The Baltimore and Ohio Railroad Company, the de- 
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fendant, is a body corporate by an act of the general assembly 
of Maryland.” It was objected that the averment was insuf- 
ficient to show jurisdiction of the case in the courts of the 
United States, but the court held: “Whether the averment 
of this fact be sufficient in law, is merely a question of plead- 
ing. If the declaration sets forth facts from which the citi- 
zenship of the parties may be presumed or legally inferred, 
it is sufficient. The presumption arising from the habitat of 
a corporation in the place of its creation, being conclusive as 
to the residence or citizenship of those who use the corporate 
name, and exercise the faculties conferred by it, the allega- 
tion that the ‘defendants are a body corporate by the act 
of the general assembly of Maryland,’ is a sufficient averment 
that the real defendants are citizens of that State. This form 
of averment has been used for many years. Any established 
form of words, used for the expression of a particular fact, is 
a sufficient averment of it in law.” 

It is apparent, therefore, that the affidavit is sufficient, in 
both form and substance, to bring the case within the mean- 
ing of the statute. The affidavit and petition are not objected 
to for informality or insufficiency in any other respect. The 
next question is, was the motion for removal made too late ? 
The act provides that the motion may be made at any time 
before the final hearing or trial of the suit; and it may be 
made in any suit in any State court in which there is a con- 
troversy between a citizen of the State in which the suit is 
brought, and a citizen of another State, The point insisted 
upon by the appellee is, that when the case was tried before 
the justice, this was a final trial within the meaning of the 
act. The motion to remove the cause could not have been 
made while it was pending before the justice, because that is 
not a “State court,” within the meaning of the act of Con- 
gress; and if the position of the counsel for the appellee is 
correct, it would be a case in which the party would be 
deprived of a right which he might enjoy if the suit had 
been brought in the circuit court in the first instance. 

And again, when a case is taken to the circuit court upon 
appeal from a judgment rendered by a justice, the case is to 
be tried and determined without reference to the judgment 
of the justice, on the principles of law and equity. It is to 
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be tried upon the same evidence that it would be tried upon 
if brought at first in the circuit court, and the trial would in 
all other respects be the same, except that the jury to be 
impanelled, if one is called, shall be of six persons. It would 
seem, therefore, that it was not too late to make the motion 
for removal at the time it was made, as there had then been 
no trial in the circuit court, and it should have prevailed and 
the circuit court should have proceeded-no further in the suit. 
In this view of the case, the other questions argued do not 
properly arise, and it will not be proper to consider them ; 
but the judgment complained of will have to be reversed, 
with costs to the appellant, for the failure of the court to 
allow the cause to be removed to the United States court; 
and the cause remanded with instructions to the court below 
to send it to the circuit court of the United States for trial, if 
the defendant shall desire it, and the facts shall again appear 
in the court below as they appear in the record here. 


The other judges concurred. 


JUDGMENT REVERSED. 
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BERKSHIRE, P., Dissentient. 
LoGaN OspurRn et al. vs. JonN D: Strauey et al. 
July Term, 1571. 
l. Parties who are taxpayers and citizens of a county, and who own real 


her parties are about to illegally 
remove the county seat by carrying away the records, books, documents, &c., 


estate in a town from which it is claimed ot 


under a pretended act of the legislature, to the great damage, expense and 
injury of the citizens of the county generally, and the parties plaintiff in par- 
ticular, can maintain asuit by injunction against the parties so endeavoring 
to remove. 


. By the 15th section of chapter 7 of the Code, 1858, all acts done by any person 


by authority of any olfice, are valid. Such would be the law without the 
statute. 


3. The constitution of West Virginia requires each branch of the legislature 


to keep a journal, and provides that on the passage of every bill the vote shall 
be taken by yeas and nays, and be entered on the journal, and no bill shall be 
passed by either branch without an aflirmative vote of a majority of the mem- 
bers elected thereto; and on a question touching the validity of an act, this 
court can look beyond the authentication of the act, tothe journal of either 
branch, to see if the bill passed by the required number of votes, 

4. While the legislature is governed by the spirit of the constitution, the courts 
cannot declare an act of the legislature invalid unless its invalidity is placed 
beyond a reasonable doubt. A reasonable doubt must be solved in favor of 
the legislative action, and the act be sustained. The courts must be guided by 
the express words of the constitution, and not by its supposed spirit. When- 
ever an act of the legislature can be so construed as to avoid conflict with the 
constitution and give it force of law, such construction will be adopted by the 
courts, 

5. lt is not clear beyond a “reasonable doubt,’ that the words “ members elected,” 
in the constitution of this Siate,in the section providing that “ no bill shall 
be passed by either brauch (of the legislature) without an affirmative vote of a 
majority of the members elected thereto,’ can only refer to persons elected at 
the last preceding elections, although they may have ceased to be members at 
the time the vote is taken on the passage of the bill; and a resonable doubt as 
to this, is sufficient to sustain the validity of the act under consideration.* 











*The act under consideration was passed by the affirmative vote of eleven sena- 
ators, in a body which consisted, when full, of twenty-two members; one member 
had resigned after the opening of the session at which the act was passed. 
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6. To avoid conflict with the constitution, and to give the act the force of law, the 
construction that members elected, occurring as before noted, refers to those 
who were members at the time the vote was taken, should be adopted to sus- 
tain the validity of the. act. 


John D. Staley, David Billmyer, William Rightstine and 
others, citizens, taxpayers and residents of Jefferson county, 
filed a bill of injunction in the circuit court of that county, 
at April rules, 1871, against Logan Osburn, James H. Moore, 
John E. Cockerell, David Howell, senior, and John J. Lock. 

The bill alleged that the county seat of that county was 
legally located at Shepherdstown, by act of the legislature. 
That in pursuance of the act, large sums of money had been 
collected by taxation, and expended in the erection of a court 
house, jail and other county buildings at that place. That 
by a provision of the Code of West Virginia, chap. 39, sec. 
29, it was provided that the county seat of any county might 
be removed by a vote of the people. That the defendants 
claimed to be authorized to remove the books, records and 
documents of the county from Shepherdstown to Charles- 
town, in that county, by virtue of an act of the legislature, 
passed February 23d, 1871. That there were in the State of 
West Virginia, eleven senatorial districts, and that at the elec- 
tion before the opening of the legislature at which the last 
mentioned act was passed, parties were elected from all the 
senatorial districts, so that at the beginning of the session of 
the legislature, the full number of senators provided by the 
constitution were chosen by the people, making in all twenty- 
two senators, and actually sworn in. That on the passage of 
the bill appointing the defendants commissioners for the 
purpose of removal of the records, &c., but eleven senators 
voted aye, on its passage, when by sec. 37, art. IV. of the Con- 
stitution, it was provided that no bill should be passed by 
either branch of the legislature without an affirmative vote 
of a majority of the members elected thereto, as appeared by 
the certificate of the clerk of the senate, filed with the bill. 
That, therefore, the act was void, and the removal in violation 
of law, and would greatly increase the burdens of taxation. 

The aid of the court was invoked to enjoin the defendants 
from making the removal, which it was alleged they were about 
to do, to the great injury of the public interests of the county. 
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The bill had been previously presented to the judge of the 
fifth judicial circuit, which did not embrace the county of 
Jefferson, and had been by him refused, on the 11th of March, 
1871. Subsequently, on the 15th of March, it was granted 
by one of the judges of this court. 

An amended bill was filed, which, in addition to the matter 
set up in the original, alleged that four of the plaintiffs were 
owners of real estate in the town of Shepherdstown, and that 
their individual interests would be materially affected and 
injured if the removal of the county seat were effected, and 
that they had suits in the circuit court of the county, and 
their individual interests and convenience would also be 
materially affected by the removal. 

The defendants answered the bill, admitting the acts of the 
legislature referred to in the bill. They neither admitted 
nor denied the allegation concerning the number of senators 
who voted on the final passage of the bill, but demanded 
proof of it. They further answered that they were advised 
that no such question could be inquired into, or determined 
in this cause, and therefore they prayed the benefit of a de- 
murrer to that part of the bill which sought relief upon the 
ground that the act of removal was passed by a less number 
than a constitutional majority. They also prayed the benefit 
of a demurrer as to the right of the plaintiffs to institute 
this suit, on the ground that such right was not’ given them 
by reason of their being taxpayers and citizens of the county. 

The injunction was perpetuated, in vacation, on the 12th 
of April, 1871, by the judge of the sixth circuit, the circuit 
in which the county was judicially organized. 

The defendants appealed to this court. 


Hunter and Travers for appellants. 
Faulkner and Van Swearingen for appellees. 


MaxweELL, J. By the second section of an act purporting 
to be passed by the legislature of this State, on the 23d day 
of February, 1871, entitled, “An act to change the county seat 
of Jefferson to Charlestown, in said county,” it is provided, 
“That the county seat of the said county of Jefferson shall 
caese to be at Shepherdstown, in said county, thirty days 
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from and after the passage of this act, and from and after that 
date be located at Charlestown, in said county.” The third 
section of the said act provides that Logan Osburn, James H. 
Moore, John E. Cockerell, David Howell, Sr., and John J. 
Lock be appointed commissioners to carry out the purposes 
of the act, by causing the public records to be removed from 
Shepherdstown to Charlestown, and by causing to be pro- 
cured at Charlestown, rooms suitable to contain the records 
and to be used as offices by the county officers. The said 
commissioners were required to do certain other things not 
necessary to be mentioned. When the said commissioners 
were about to proceed to carry into effect the provisions of the 
act, John D. Staley and others, the appellees here, citizens, 
taxpayers and residents of Jefferson county, applied to the 
judge of the fifth judicial circuit for an injunction to enjoin 
and restrain them from performing their supposed duty under 
the said act. The said judge refused to award the injunction, 
and application was then made to one of the judges of this 
court, who granted it, and the cause was sent to the circuit 
court of Jefferson county to be proceeded in. The defendants, 
upon being summoned, answered the bill and moved the judge 
of the circuit court of Jefferson county, in vacation, to dis- 
solve the injunction, which he refused to do, and it is from 
this order the case comes here on appeal to be reviewed. 

The first cause of error assigned is, that the complainants 
are private persons, and not acting in any official capacity, 
and therefore could not enjoin the defendants. 

The bill, and amended bill, filed after the injunction was 
allowed, show that certain of the parties named have special 
interests to be affected by the removal of the county seat, and 
also show that the bill is filed in behalf of the complainants 
and others in the county of Jefferson having like interests, 
which is sufficient to allow them to maintain the suit. Story’s 
Equity Pl.,§ 114. Lusher vs. Scites, 4 W. Va. 11; Kuhn vs. 
The Board of Education of Wellsburg, 4 W. Va., 490. 

The second cause assigned as error is, that the injunction 
was improperly allowed by a judge of this court, because it 
is claimed that the person who endorsed the refusal of the 
injunction as judge of the fifth circuit, was not at the time a 
judge of the said circuit. 
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It is well known that the person who endorsed his refusal 
to allow the injunction was at that time, and still is, the act- 
ing judge of the fifth circuit, and the 15th section of chapter 
7 of the Code, p. 73, provides that all acts done by any person 
by authority of any office shall be valid, and such would 
indeed be the law without this act of the legislature. 

The third ground of error assigned is, that “the court can- 
not, for the purpose of impeaching a statute, go behind the 
record to inquire into the regularity of the proceedings of 
the legislature in passing such act. The enrolled bill, there- 
fore, authenticated according to the form prescribed by law, 
is the ultimate and conclusive proof of the legislative will. 
The journals of the legislative houses are not competent evi- 
dence to show that a copy of a statute authenticated in the 
manner above stated, does not contain the whole law as in 
point of fact it was enacted. The validity of such a statute 
cannot be impeached or contradicted by the journals of the 
legislature.” 

The proposition intended to be propounded by this formula 
is, that this court cannot go behind the bill as enrolled by 
the clerk of the house of delegates, and signed by the presi- 
dent of the senate and speaker of the house of delegates, to 
look at the journal of the senate to see if the bill was passed 
by the number of votes required by the constitution. The 
constitution, art. [V., sec. 57, provides that: “On the passage 
of every bill, the vote shall be taken by yeas and nays, and 
be entered on the journal: and no bill shall be passed by 
either branch without an aflirmative vote of a majority of 


the members elected thereto.” Section 39 provides: “Each 
branch shall keep a journal of iis proceedings, and cause the 
same to be published from time to time.” What is the evi- 


dence of the existence of a statute, to which the courts most 
look, is a question which has been often before the courts, and 
very much discussed. The oldest case before us at this time is 
that of The Aing vs. Arundel, reported in Hobart, p. 109. The 
first point in this case was to get rid of an act of parliament 
which had the “king's assent unto it,” and * whereunto the 
great seal is set as the course is in private acts,” because it 
was not the act of both houses, the lords and commons, as it 
ought to be. The court examined the journals, and could 


12 
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not find that the bill as amended, and to which the great seal 
was attached, had been passed by both houses, and proceeded 
to state: “But now supposing that the journal were every 
way full and perfect, yet it hath no power to satisfy, destroy 
or weaken the act, which being a high record must be tried 
only by itself teste meipso. Now, journals are no records, but 
remembrances for forms of proceedings to the record; they 
are not of necessity, neither have they always been. They 
are like the dockets of the pronotuaries, or the particular to 
the king’s patents.” And so it was held that the courts could 
not go behind the authentication of the act, and it is believed 
that this case has ruled the English courts from that time to 
the present. The rule established in England has been fol- 
lowed by the courts of last resort in several of the United 
States, as will appear from the following cases: Eld vs. Gor- 
ham, 20 Connecticut Reports, p. 8; Green vs. Weller, 32 Missis- 
sippi Reports, p. 650; Duncombe vs. Prindle, 12 Iowa Reports, 
p. 1; The State vs. Young, 32 New Jersey Law Reports, p. 29; 
Speer vs. Plank Road Co.,22 Penna. State Reports, p. 376; 
Evans vs. Browne, 30 Indiana Rep., 514. But in none of these 
eases does it appear that the constitution of the State in 
which they are decided requires the vote on the passage of 
it bill to be taken by yeas and nays, and entered on the jour- 
nal, and requiring a certain number of votes to pass a bill. 
In the case of Purdy vs. The People, 4 Hill, 348, it was decided 
by the court of errors of New York that the journals kept by 
the two houses of the legislature, may be resorted to in ascer- 
taining whether an act was passed by a vote of two-thirds. 
It was decided by the supreme court of Michigan, in the case 
of The People vs. Mahoney, 13 Michigan Rep., 481, that as the 
courts are bound judicially to take notice of what the law 1s, 
it is their right, as well as duty, to take notice not only of the 
printed statute books, but also of the journals of the two 
houses, to enable them to determine whether all the constitu- 
tional requisites to the validity of a statute have been com- 
plied with. The same doctrine is held by the justices of the 
supreme court of New Hampshire, reported in 85 New Hamp- 
shire Rep., 579. The case of Spangler vs. Jacoby, 14 Illinois 
Rep., 297, is more nearly in point than any of the cases found. 
The constitution of Illinois provides that: “Each house shall 
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keep a journal of its proceedings.” “On the final passage of 
all bills, the vote shall be by aves and noes, and shall be en- 
tered on the journal; and no bill shall become a law without 
the concurrence of a majority of all the members elect in 
each house.” The court savs: “A majority of all the members 
elected to cither branch of the general asscimmbly must concur 
in the final passage of a bill; this i¢ indispensable to its be- 
coming a law; without it, the act has no more foree than the 
paper upon which it is written. The vote must be taken by 
aves and noes. The constitution preseribes this as the test by 
which to determine whether the requisite number of mem- 
bers vote in the affirmative. The vote must also be entered 
on the journal. The office of the journal is to record the 
proceedings of the house and authenticate and preserve the 
same. It must appear on the face of the journal, that the 
bill passed by a constitutional majority. These directions are 
all clearly imperative. They are expressly enjoined by the 
fundamental law, and cannot be dispensed with by the legis 
lature.” 

This case was reviewed and affirmed in the case of The Peo- 
ple vs. Sturne, Ill. Rep., p. 121. It was held by the supreme 
court of California, in the ease of Fowler vs. Pierce, 2 California 
tep., p. 165, that the court may go behind the record evidence 
of a statute and inquire whether it was passed or approved in 
accordance with the constitution. The court say: “We are 
called upon to decide whether the courts of the land, to whom 
belong the guardianship and exposition of the laws and con- 
stitution, have power to go behind the act itself to imquire 
whether the legislature, or the executive, as a component part 
of the legislative power, have, in passing or approving such 
act, violated or disregarded the mode pointed out by the 
organic law of the land. * * * If such matters cannot 
be inquired into, the wholesome restrictions which the con- 
stitution imposes on legislative and executive action, become 
a dead letter, and courts would be compelled to administer 
laws made in violation of private and public rights, without 
power to interpose.” The supreme court of the United States 
had this question in the case of Gardner vs. The Collector, 6 
Wallace, p. 499, and the following language is found in the 
opinion of the court in that case: ‘“ How can it be held that 
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the judges, upon whom is imposed the burden of deciding 
what the legislative body has done, when it is in dispute, are 
debarred from resorting to the written record which that body 
makes of its proceedings, in regard to any particular statute. 
* * * We are of opinion, therefore, on principle as 
well as authority, that whenever a question arises in a court 
of law of the existence of a statute, or of the time when a 
statute took effect, or of the precise terms of a statute, the 
judges who are called upon to decide it have a right to resort 
to any source of information which in its nature is capable of 
conveying to the judicial mind a clear and satisfactory an- 
swer to such question; always seeking first for that which in 
its nature is most appropriate, unless the positive law has 
enacted a different rule.” Cooley, in his work on Constitu- 
tional Limitations, p. 155, states what he understands to be 
the law in this country, as follows: “Each house keeps a 
journal of its proceedings, which is a publie record, and otf 
which the courts are at liberty to take judicial notice. If it 
should appear from these journals that any act did not receive 
the requisite majority, or that in respect to it the legislature 
did not follow any requirement of the constitution, or that in 
any other respect the act was not constitutionally adopted, 
the courts may act upon this evidence, and adjudge the statute 
void. But whenever it is acting in the apparent performance 
vf legal functions, every reasonable presumption is to be made 
{n favor of the action of a legislative body ; it will not be pre- 
sumed in any case, from the mere silence of the journal, that 
either house has exceeded its authority, or disregarded a con- 
stitutional requirement in the passage of legislative acts, 
unless where the constitution has expressly required the jour- 
anuls to show the action taken, as, for instance, where it re- 
quires the veas and nays to be entered.” TI conelude from 
these authorities, together with others examined and _ not 
named here, that as the constitution requires each branch of 
the legislature to keep a journal, and provides that on the 
‘gassage of every bill the vote shall be taken by yeas and nays, 
aud be entered in the journal, and that no bill shall be passed 
hy either branch without an affirmative vote of a majority of 
the members elected thereto, this court should look beyond 
the authentication of the act to the journal of the senate to 
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see if the bill was passed by the required number of votes. 
It was insisted in the argument of the case, that such a con- 
clusion as this would be inconsistent with the case of Lasher 
vs. Scites, decided by this court at a former term, and reported 
in4 W. Va. R., p. 11. That case was in no respect like the 
present one. In the case of Lusher vs. Scites, the passage of 
the acts by both branches of the legislature by the required 
number of votes was not questioned, and the only question 
was as to the effect of the acts in question when passed. It 
was held in that case that when an act is passed bv both 
branches of the legislature by the number of votes required 
by the constitution, the courts cannot go behind the passage 
of the act for any purpose whatever, and that decision rests 
upon abundant authority, well known to every lawyer of intel- 
ligence who has examined the subject. 

The fourth and last point made by the counsel for the appel- 
lant is, that only a majority of the members remaining after 
the resignation of one member, is required to pass a bill. 
The senate, when full, consists of twenty-two members, and 
it is conceded that at the commencement of the session of the 
legislature, at which the bill in question was passed, this 
branch was full. The pleadings in the cause are indefinite 
and uncertain, but it sufficiently appears from the pleadings 
and the admissions of the parties, that at the time the vote 
was taken the journal will show that one member of the senate 
had resigned his seat, and that only eleven senators voted aye 
on the passage of the bill. The point of difference between 
counsel is, the construction to be given to the provision of 
the constitution: ‘No bill shall be passed by either branch 
without an affirmative vote of a majority of the members 
elected thereto.” Counsel for appellees contend that ‘‘mem- 
bers elected” means persons elected as members at the last 
preceding elections, whether members at the time the vote 
is taken or not; while the counsel for appellants contend 
that ‘‘ members elected” means members who would be enti- 
tled to vote at the time the vote is taken on the passage of the 
bill, if present. It seems that when the vote was taken on 
the passage of the bill, the president of the senate ruled that 
eleven yeas were sufficient to pass it. An appeal was taken 
from this decision of the chair to the senate, and the chair 
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sustained. The true theory of representative government is 
that a majority of the representatives of all the people to be 
bound by any law, should assent to it, and it cannot be doubted 
but that the people, when they put this provision in the 
constitution, intended to secure themselves against the pass- 
age of any law to which a majority of all the people should 
not consent. The representatives of the people should be 
governed by the spirit of the constitution, and in doubtful 
cases should decline the exercise of power. For these reasons. 
with all respect, it was the duty of the senate to have declared 
the bill not passed. But the senate having declared the bill 
passed, this court is called upon to decide whether or not it 
‘an stand as a valid law. While the legislature is governed 
by the spirit of the constitution, the courts cannot declare an 
act of the legislature invalid unless its invalidity is placed, 
in their judgment, beyond reasonable doubt. A reasonable 
doubt must be solved in favor of the legislative action, and 
the act be sustained. The courts must be guided by the ex- 
press words of the constitution, and not by its supposed spirit. 
Whenever an act of the legislature can be so construed and 
applied as to avoid conflict with the constitution, and give it 
force of law, such construction will be adopted by the courts. 
Cooley’s Const. Lim., p. 182-3-4—5 ; Cooper vs. Telfair, 4 Dallas, 
18; Wellington Petitioner, 16 Pickering, 95; The People vs. Fisher, 
24 Wendell, 220; Sears vs. Cottrell, 5 Michigan Rep., 251; Tyler 
vs. The People, 8 Idem, 320; City of Baltimore vs. The State, 15 
Maryland Rep., 376. In the light of these well established 
rules, what is the meaning which should be given by the 
courts to the words, ** members elected?” If they can be held 
to mean persons who are members at the time the vote is 
taken, then the bill was passed by a sufficient number of votes. 
The words appear to mean that a person must be a “ member,” 
as well as “elected ;” and if a senator resigns his seat, and his 
resignation is accepted, is he still a “member?” It is cer- 
tainly not clear beyond a reasonable doubt, that the words 
“members elected” can only refer to persons elected at the 
last preceding elections, although they may have ceased to be 
members at the time the vote is taken on the passage of a bill; 
and a reasonable doubt as to this is sufficient to sustain the 
validity of the act in question. And again, according to 
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another rule of construction stated, that whenever an act of 
the legislature can be so construed as to avoid conflict with 
the constitution, and give it foree of law, such construction 
will be adopted by the courts. The construction that “mem- 
bers elected” refers to those who were members at the time 
the vote was taken, should be adopted to sustain the validity 
of the act. Upon the whole, no good cause appears to require 
the court to declare that the act is unconstitutional and in- 
valid. The decree or order complained of will, therefore, have 
to be reversed, the injunction dissolved and the bill and 
amended bill dismissed. 





Moore, J... coneurred in the conelusion of Maxwell, J. 
Jerkshire, P., dissented. 


InNJuNcTION DIssoLVED. 
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Charleston. 
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Davip SurBeER’s Hetrs vs. Kent, Patne & Co. et al. 
January Term, 1872. 


The payment of the debts of his decedent, which were created before the war, by 
an administrator, out of his own funds collected from debts due him prior to 
the war, in Greenbrier county, in the years Lsé2 and 1862, at the instance and 
request of the widow and heirs, and with a view to save the real estate from 
being sold during the war (the personalty being exhausted), in Contederate 
treasury notes, is a valid payment or advancement, for which the administra- 
tor is entitled to be reimbursed out of the real estate descended, 


This was a suit in equity in the circuit court of Greenbrier 
county, brought to August rules, 1866. The object of the bill 
was to collect a debt due the plaintiffs, Kent, Paine & Co.. 
from the estate of David Surber. William White was admin- 
istrator of Surber, deceased, and it appeared from the master’s 
report that he had, in the years 1862 and 1863, at the instance 
of pressing creditors, and the widow and heirs, advanced 
largely of his own means to the payment of the indebtedness 
of the estate. Such payments had been made in Confederate 
treasury notes, and were the proceeds of debts due White be- 
fore the war, and collected in such treasury notes. 

Surber’s widow and heirs were parties defendant with the 
administrator. A decree was rendered at the September term, 
1868, in favor of the plaintiffs, for their debt, and also decree- 
ing that White, administrator, be reimbursed for sundry 
amounts advanced by him, including the sums advanced in 
the vears 1862 and 1863, in Confederate treasury notes. The 
decree further provided for the sale of the real estate descended 
from Surber, to satisfy the debts due. 

The heirs of Surber appealed from this decision. 


Price & Sperry for appellants. 
Dennis & Snyder for appellees. 
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The only error assigned and complained of by the appellants 
is, that the court improperly allowed the administrator the 
nominal value of the Confederate money advanced by him in 
the payment of the debts of the estate. And they state, asa 
principle of law, to sustain this assignment of error, that “a 
personal representative of an estate cannot buy up the debts 
of the estate at a discount and charge the estate with the full 
value of the same.” 

As an abstract proposition, we are not prepared to say that 
the appellants have stated the law correctly. It is admitted 
that a personal representative cannot use the assets of the 
estate and buy up the debts at a discount and charge the estate 
with their face value. But the law is not so clear where an 
administrator, after having fully administered and faithfully 
applied all the assets to the payment of the debts, that he may 
not, with his own funds, buy up debts of the estate and hold 
them against the estate for their full value without regard to 
what he may pay for them. 

But, in the case at bar, it is unnecessary for us to maintain 
this distinction. In defending the conduct of the appellee, 
White, we may concede the law to be as comprehensive as 
stated by the appellants. 

Before proceeding further, however, we deem it proper to 
examine the case as presented by the record, and ascertain, 
precisely, the matters in controversy. The court will observe 
that this is an appeal by defendants against a co-defendant ; 
that the appellants have never answered the bill; that there 
are no pleadings which put any matters in issue between the 
appellants and appellee; that none of the vouchers or evi- 
dences of debt paid off by the administrator, appear in the 
record; that there is no proof of the kind of money advanced 
by the administrator to pay off the debts, except his own ad- 
mission, and he says to obtain the Confederate money thus 
advanced, he converted par funds of his own, and paid dollar 
for dollar without any gain to himself; that there is neither 
allegation nor proof to show the character of the currency 
designated as Confederate money—nothing to show that it 
was not legal and of par value; that the deposition of M. L. 
Spotts, Nickell and others, referred to in record, page 32, taken 
in behalf of the administrator to prove that he had converted 

13 
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his own par funds to discharge the debts of the estate, have 
been omitted from the record; and that there is no denial 
anywhere of the facts stated by the appellee, White. 

The legal conclusions which follow from these premises are, 
that the appellants, if they ever had any ground to object to 
the proceedings in this cause, have waived it, because a de- 
fendant, who has not answered, cannot be heard in an appel- 
late court upon any matter which might have been adjudicated 
in the court below, but was not, for the want of an answer to 
put it in issue; and a fortiori, the appellants cannot here adju- 
dicate, without answer or cross-bill, matters between them- 
selves and their co-defendant. If they desired to exclude the 
advancements made by the administrator, upon any ground, 
they should have put the matter in issue in the pleadings. 
The fact that the appellants have omitted from the record and 
failed to except the vouchers paid off and filed in the court 
below by the administrator, is an admission that they were 
valid and proper charges upon the estate. And the absence 
of any attempt to controvert the fact that the administrator, 
to obtain the money to pay off the debts of the estate, con- 
verted par funds of his own and paid dollar for dollar without 
any gain to himself, admits the truth of the fact thus stated, 
and for the same reason they omitted the depositions of Nickell 
and others taken in support of the administrator’s testimony 
on this point. Negatively, thus the case presents itself. 

Affirmatively, it appears that in January, 1862, when the 
appellee, White, took charge of this estate, a great civil war 
was waging between the loyal and seceding States, the latter 
known as the Confederate States ; that the county of Green- 
brier was under the control, and within the military lines of 
the said Confederate States; that the parties to, and the sub- 
ject matters of this suit, were in said county; that the only 
currency in circulation in said county, from 1861 to 1865, was 
Confederate money; that this currency was “impressed upon 
the country by irresistible force;” that the administrator 
conducted his administration in the manner which not only 
he, but the widow and heirs, thought was best for the interest 
of the estate, and that he acted under the circumstances in 
good faith and with that care and diligence that a judicious 
man would have exercised in the conduct of his own affairs. 
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And, in October, 1866, long after the estate had been fully 
administered, the present appellants, with a full knowledge 
of all the facts, stated in writing that they had urged and 
requested the administrator to make the very advancements 
of which they now complain. Have they, then, any equity 
in their pretensions in this suit? 

In their exceptions, the appellants style the appellee “an 
interloper, with no legal rights.” Exactly what is intended 
by this language, we are unable to deduce from any facts in 
the record. It seems, however, to be an assumption that 
White was not a legal administrator. 

But there is nothing in the pleadings or the proof, to im- 
peach the validity of his qualification. The bill states that 
he was the administrator, and the bill is confessed by the 
appellants. Should the court, however, be of opinion that 
his qualification was invalid, that he should be treated as an 
executor de son tort, still this fact can avail the appellants 
nothing, for he took charge of the estate with their full knowl- 
edge, consent and approbation—not only this, but he man- 
aged the estate as requested by them, and after he had fully 
administered, they ratified his course. “A settlement made 
by the county court with a de facto guardian, and not com- 
plained of in the bill, will be presumed and taken to be fair by 
the chancellor,’—Crook vs. Turpin, 1 B. Monroe, 186, and when 
the guardian has been guilty of no fraud, the chancellor will 
treat him as an ordinary trustee and legal guardian, so far as 
his liability, for whom he acted, is concerned—Id 185. 

It is claimed by the appellants, that the administrator paid 
off various large debts of the estate, in the “worthless and 
illegal currency of the Confederate States,” and that it was 
error to credit him for the same. It is admitted that the 
debts, thus paid off by the administrator, were valid debts, 
against the estate, the larger portion of them being secured 
by trust deeds upon the realty, and the administrator was 
bound as security for their payment. At the time these debts 
were paid, the exclusive currency in that section of the coun- 
try was Confederate money. This currency had a fixed and 
ascertained value in the community; it was received at its 
par value in all the ordinary transactions of business; with 
it any commodity could be purchased at a fair price, and no 
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one hesitated to receive it at par in the payment of debts con- 
tracted upon a specie basis. No law of the federal government, 
and no statute of this State, ever made it a penal offense to 
receive or pass this currency, or avoided contracts based upon 
it, or prohibited its circulation. The supreme court of the 
United States, and, it is believed, the supreme court of every 
State which has had the question under review, with, perhaps, 
the single exception of Louisiana, in some manner, at this 
time, fully recognize the validity of contracts based upon this 
currency. In the case of Thorington vs. Smith, the supreme 
court says: “ While the war lasted, however, they (Confederate 
notes) had a certain contingent value, and were used as money 
in nearly all the business transactions of many millions of 
people. They must be regarded, therefore, as a currency, im- 
posed on the community by irresistible force. It seems to 
follow as a necessary consequence from actual supremacy of 
the insurgent government, as a belligerent, within the terri- 
tory where it circulated, and from the necessity of civil obedi- 
ence on the part of all who remained in it, that this currency 
must be considered in the courts of law in the same light as 
if it had been issued by a foreign government, temporarily 
occupying a part of the territory of the United States. Con- 
tracts stipulating for payments in this currency, cannot be 
regarded for that reason only, as made in aid of the foreign 
invasion in the one case, or of the domestic insurrection in 
the other. They have no necessary relations to the hostile 
government, whether invading or insurgent. They are trans- 
actions in the ordinary course of civil society, and, though 
they may indirectly and remotely promote the ends of the 
unlawful government, are without blame, except when proved 
to have been entered into with the actual intent to further 
invasion or insurrection. We cannot doubt that such con- 
tracts should be enforced in the courts of the United States, 
after the restoration of peace, to the extent of their just obli- 
gation.” 8 Wallace, 11and12. The same doctrine was held 
in the case of Dean vs. Younell’s Adm’r, id. 14. 

The supreme courts of North Carolina, South Carolina, 
Georgia, Mississippi, Florida, Arkansas, Virginia and Tennes- 
see have all expressly sustained the validity of contracts, the 
consideration of which was Confederate notes, in the following 
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among other cases: Turley vs. Nowell, 1 Phillips N.C. Eq., 301; 
Philips vs. Hooker, id. 193, 235; Aiken vs. Mooney, 1 Phillips N.C., 
31, and id. 471; Austin vs. Kinsman, 13 Rich. S.C. Eq., 259; Wit- 
sell vs. Riggs, 14 Rich. §. C., 186; Elder vs. tadaea 36 Ga. 64 ; 
Batley vs. Milner, 36 Ga., 330; Cherry vs. Walker, 36 Ga., 327; 
McMath vs. Johnson, 41 Miss., 439; Martin vs. Horton, 1 Bush., 
629; also, 40 Miss., 530, 565 and 704; Fife vs. Turner, 11 Fla,, 
289; Roane vs. Green, 24 Ark., 210; also, id. 269, 540 and 554; 
Dearing’s Adm’r vs. Rucker, 18 Grat., 426; Lohman vs. Crouch 
and als., 19 Grat., 331; and Sherfy vs. Argenbright, 1 Heiskell 
(Tenn.), 128. 

In the last cited case, Sherfy vs. Argenbright, the supreme 
court of Tennessee, after mentioning a number of cases in 
which that court had uniformly decided that contracts based 
upon the consideration .of Confederate money were utterly 
void, and then referring to the painful conflict of decisions 
by the different States upon such contracts, say: “It is cer- 
tainly to be desired that the rule should be the same wherever 
its application is called for; that the same measure of justice 
should be meted to every citizen of the same general govern- 
ment.” The court then refers to the cases of Thorington vs. 
Smith and Youwnell’s Adm’r vs. Dean, 8 Wallace, 1 and 14, and 
proceeds, “and we believing that the holding in these two 
cases is not repugnant to, but in accordance with, and well 
sustained by, authority, reason and principle, adopt these 
judgments as being founded upon the sounder rule in law, and 
as being in harmony with sound morality, and, as a conse- 
quence, expressly overrule all of our cases in which a contrary 
doctrine has been held.” 1 Heiskell, 128. 

Subsequent to the decisions of this court, in the cases of 
Brown vs. Wylie, 2 W. Va. R., 502, and Calfee’s Adm’r vs. Bur- 
gess, 3 W. Va. R., 274, in which contracts for Confederate 
money were held void, it decided the cases of Jarrett vs. Nickell, 
4 W. Va. R., 276; Renick vs. Correll, Adm’r, &c., id. 627, and 
Livesay’s Ex’rs vs. Beard, id. 637, in each of which it was held 
that Confederate money was suflicient consideration to sus- 
tain an action, provided the same was evidenced by an obliga- 
tion executed after the close of the war. The case of Livesay’s 
Ex’rs vs. Beard was an action on a bond executed in 1866. 
The defendant filed pleas alleging, in substance, that said 
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bond was executed in lieu and renewal of another bond, exe- 
cuted by the defendant to the plaintiff’s testator, and that 
the consideration of the latter bond and also of the renewed 
bond was the treasury notes of the so-called Confederate 
States. This court held that these pleas were “fatally de- 
fective,” and affirmed the judgment in favor of the plaintiffs. 
Thus sustaining a judgment rendered upon a bond of which 
the only consideration was Confederate money. The other 
cases above cited were similar to this in almost every respect. 
If these decisions do not expressly, they do substantially, over- 
rule the cases of Brown vs. Wylie and Calfee’s Adm’r vs. Bur- 
gess. The latter were upon the original obligations given to 
secure the payment of Confederate money, and the former 
upon renewals of the original obligations, which had been 
executed to secure the payment of Confederate money. If 
there is any distinction, it is more in form than in substance. 
For if the consideration of a bond is utterly illegal and the 
bond void and contrary to public policy, a simple renewal of 
that bond cannot purge the consideration of its illegality, 
and render the bond valid. Brown vs. Tarkington, 3 Wallace, 
377. This court has also held that the payment of a bond in 
Confederate money, if voluntarily received, extinguished the 
debt, although the bond was not surrendered at the time. 
Washington’s Ex’rs vs. Burnett, 4 W. Va. R., 84, and Hern and 
wife vs. Hedrick, id. 620. 

We conclude, then, that in view of these decisions, the 
rulings of the supreme court of the United States and the 
almost uniform adjudications of the other States, we are fully 
justified in assuming that it is not the purpose and policy of 
this court, at this time, to hold that Confederate money is 
illegal per se, and that all contracts, in any manner connected 
with it, are utterly void, but rather, on the contrary, have 
we not every indication, from the spirit and tendency of its 
recent decisions, to believe that it is determined to fall into 
the almost unbroken chain of decisions of our sister States 
as well as the federal courts, and hold that such contracts, 
when honestly entered into, without “any actual intent to 
further insurrection,” should be enforced to the extent of 
their just obligation. 

To ascertain the extent of the recovery in the case under 
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consideration, upon the principles above enunciated, it be- 
comes necessary to enquire what the Confederate money 
advanced by the appellee, cost him? For the estate has no 
more right to speculate upon the administrator, than the ad- 
ministrator has to speculate upon the estate. Both are enti- 
tled to even justice and full indemnity. No more, and no less. 
The facts already reviewed show, clearly, that the money 
advanced by the appellee, was the proceeds of solvent bonds 
due him before the war, and corn sold at fifty cents per bushel, 
the specie price—that this corn was sold, and these bonds 
collected at the request of the appellants, for the sole and 
only purpose of making the advancements here complained 
of, and that the appellee, who was during the whole war a 
loyal man, would not otherwise thus have converted his 
bonds and property into Confederate money. These advance- 
ments cost the administrator dollar for dollar in good money, 
and the court below very properly decreed their nominal 
value to be the just extent of recovery. 

But it is not essential to the success of the administrator in 
this case, that the court should sustain the legality of Con- 
federate money. The court will observe that this is not a 
contest between the creditors of the intestate and adminis- 
trator, but between the heirs and the administrator. The 
estate is ample to pay off all the debts. Courts scrutinize the 
conduct of a personal representative much more rigidly in 
favor of creditors than if it were in favor of legatees. Wil- 
liams on Executors 1629 (N. 1). But even when the rights 
of creditors are involved, an executor is justified, if he man- 
ages the assets of his testator’s estate, as a judicious man, 
looking alone to his worldly interest would, under the cir- 
cumstances, pursue in his own affairs. 

In the case of Kee’s Executor vs. Kee’s Creditors, 2 Grat., 117, 
the executors were held justified in paying bonds of their 
testator to the amount of twenty thousand dollars, discounted 
by an unchartered banking institution, for his benefit, and 
the consideration of which bonds was the notes of said insti- 
tution issued contrary tolaw. And, in the case of Spencer vs. 
Wilson, 1 Rand., 76, the issues of such unchartered banks were 
held to be utterly void. So, in the case under consideration, 
the court may hold Confederate money to be void, and yet, 
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under the circumstances, give the administrator credit for 
the Confederate money advanced by him. In this case the 
circumstances in favor of the conduct of the administrator, 
are equally as strong as they were in favor of the executors 
in the case above cited. That was a controversy with the 
creditors of the estate; this is a contest with the widow and 
heirs of the estate—the parties who urged and advised the 
course pursued by the administrator. 

In McCall vs. Peachy’s Adm’r, 3 Munf., 288, a case in many 
respects similar to this, the court held that an administrator’s 
conduct appearing to be fair, and proceeding, probably, from 
good intentions, ought to be sanctioned by a court of equity. 
See, also, Thomas vs. White, 3 Little, 177; Macy’s Executor vs. 
Fenwick’s Administrator, 4 B. Monroe, 309. For the principles 
upon which a court of equity acts in regard to executors and 


The principles announced in this case (p. 559, 560,) are sus- 
tained by the highest authority, by sound reasoning and good 
sense. See, also, Nelson’s Executor vs. Page, &c., 7 Gratt., 160. 

There is no pretense of unfairness in the conduct of the 
administrator in this case. He faithfully applied all the 
assets of the estate to pay the debts, and then, at the request 
of the family, and to prevent a forced sale of the realty in the 
unsettled state of the country, he converted his own property 
into money, and paid off legal and valid obligations against 
the estate—the greater part of them liens upon the realty, 
and for which he was also surety. Theestate did not furnish 
these funds; the appellee paid the debts with his own money, 
dollar for dollar. It was his right and duty to pay these debts, 
both as administrator and as surety. If the creditors were 
willing to take the only currency in circulation at the time, 
in full discharge of their debts, the estate sustained no loss 
by having the obligations transferred from the hands of 
urgent and dissatisfied creditors to the appellee, who was 
willing to wait until the realty could be sold without sacrifice. 
The estate, when it pays, in full, every cent thus advanced 
by the appellee, loses nothing. It simply discharges that 
amount of valid debts which bound the entire estate, both 
real and personal. On the other hand, if the appellee is paid 
the full amount of these advancements, he makes nothing. 
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He is only paid for the property and bonds which he parted 
with to make these advancements. Not one dollar of Confed- 
erate money of his own did he use—he is not even allowed 
commission on these advancements. In the language of Pen- 
dleton, P., in the case of Branch vs. Burnley et als.: “He did 
not carry commodities to market to sell at five times the 
value for paper to pay this debt, but he collects debts of equal 
value with that he owed, to pay it, in the ordinary practice 
of his neighborhood, and under an idea that there was no 
difference in value between specie and paper.” 1 Call, 135 
(156). 

If the estate is permitted to refuse the payment of the ad- 
vancements made by the appellee, it makes and he loses just 
that amount. Justice, equity, good conscience and sound 
morality, all require that the principles of the decree of the 
circuit court should be sustained and affirmed. 

MAXWELL, J. The only assignment of error in this cause 
by the appellants is, that they object to the decree for over- 
ruling their exceptions to commissioner Walker’s report, and 
supplemental report, so far as said reports and decree allowed 
the defendant, White, administrator of said estate, the full 
nominal value of the Confederate treasury notes used by said 
administrator, of his own funds, in paying the debts of the 
estate, or rather in buying them up. It does not appear from 
the decree that the defendant, White, was allowed by the 
court for all the Confederate treasury notes used by him in 
paying the debts of his intestate. We are of opinion that 
he ought to be allowed, under the peculiar circumstances of 
this case, for the Confederate treasury notes collected by him 
on debts due him before the war, and applied to the payment 
of the debts due by his intestate. 

it appears from the record that the amount collected by 
him on such debts, and paid on the debts of the intestate, was 
two thousand one hundred and twenty-three dollars; and it 
also appears that the amount paid in money was two thou- 
sand seven hundred and ninety-three dollars and fifty-five 
cents, for which he was entitled toa decree. The decree that 
was rendered in favor of the defendant, White, is for a certain 
sum, including interest, with interest on four thousand eight 
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hundred and nine dollars and eighty-four cents, part thereof, 

which sum is a fraction less than the aggregate of the two 

sums named, for which he was entitled to a decree. We are 

unable to discover any error in the record to the prejudice of 

the appellants, for which the decree complained of ought to 

be reversed, and it will have to be affirmed with damages and 
, costs to the appellees. 





The other judges concurred. 


DECREE AFFIRMED. 
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*Absent, MOORE, J. 


GrorGE W. Pumpury et al., vs. Mason Brown. 
January Term, 1872. 


1, Where, upon a purchase of property, the conveyance of the legal title is taken 
in the name of one person, while the consideration is paid by another, the 
parties being strangers to each other, a resulting or presumptive trust immedi- 
ately arises by virtue of the transaction, and the person named in the convey- 
ance will be trustee for the party from whom the consideration proceeds, 

2. Where the consideration proceeds from two or more persons jointly, and the 
conveyance of the legal estate is taken in the name of one of them only, a 
resulting trust will arise in favor of the parties not named in the conveyance, 
in proportion to the amount of the cunsideration which they respectively may 
have contributed. 


3. B. bought of M. a property for three thousand dollars, and paid two thousand 
two hundred and sixty dollars on the purchase; subseqnently he sold to P., 
who, by parol agreement with B., paid to M. seven hundred and forty dollars, 
the residue of the purchase money, and took a conveyance from M., directly. 
B. brought a bill to enforce the payment to him of the two thousand two hun- 
dred and sixty dollars; and it is held on demurrer, that his claim against the 
trust subject could not be enforced in a court of law, but could only be enforced 
in court of equity. 


4, A decree which is erroneous in amount can be corrected in the court below, 
under section 5, chapter 134 of the Code, and in this court under section 6 of 
same chapter. 

Bill filed at January rules, 1867, in the circuit court of 
Mason county. Decree for plaintiff, September term, 1869. 
The opinion of Maxwell, J., contains an ample statement of 
the points at issue. 

The defendants appealed. 


D. Polsley for appellants. 
Tomlinson for appellee. 


MAxwELL, J. Brown filed his bill in the circuit court of 
Mason county to recover from the defendant, Pumphry, the 





*Judge Moore had been of counsel in the cause below. 
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sum of two thousand two hundred and sixty dollars, with 
interest thereon from the 5th day of January, 1865, and to 
subject to the payment thereof a house and four lots in Mason 
City, in said county. Plaintiff charges in his bill, that on 
the 5th day of January, 1865, he purchased of one George W. 
Moredock, a certain house and four lots of ground, for the 
sum of three thousand dollars, of which sum he at that time, 
and shortly thereafter, paid to the said Moredock the sum of 
two thousand two hundred and sixty dollars; that afterwards, 
some time in the month of February, 1865, he sold the said 
property, by contract not in writing, to the defendant, Pum- 
phrey, for the sum of three thousand dollars, of which pur- 
chase money the defendant, Pumphry, was to pay to the said 
Moredock the sum of seven hundred and forty dollars, the 
balance of the purchase money due from plaintiff to Moredock ; 
that the residue of the purchase money, two thousand two 
hundred and sixty dollars, which the plaintiff had paid to 
the said Moredock, with interest thereon, was to be paid to 
the plaintiff; that the said Moredock was to convey the said 
property to the said Pumphry, which he did, in which he 
acknowledged the receipt of the purchase money; that the 
purchase money which he was to pay to Moredock was in fact 
paid, but that the two thousand two hundred and sixty dol- 
lars which the defendant, Pumphry, was to pay to the plain- 
tiff, was not paid and has never since been paid; that the 
said Pumphry, immediately after the said purchase of the 
property by him, took possession of the same and continues 
to remain in possession thereof; and that said Pumphry fails 
and refuses to pay plaintiff the said sum of two thousand two 
hundred and sixty dollars, &c. 

There was a demurrer to the bill overruled, answer of de- 
fendant, Pumphry, and decree in favor of the plaintiff for 
amount claimed by him, from which decree Pumphry has 
appealed to this court. 

The first ground assigned of error is, that the court over- 
ruled the demurrer. It is insisted that upon the case made 
in the bill, the plaintiff had a complete remedy at law to 
recover the money claimed by him, if he had any remedy. 
While it may be true that the plaintiff could have main- 
tained a suit at law and obtained a judgment against the 
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defendant, Pumphry, for the amount claimed by him, yet 
such judgment might not be equivalent to the relief to which 
he might be entitled in a court of equity. Where, upon a 
purchase of property, the conveyance of the legal title is 
taken in the name of one person, while the consideration is 
given or paid by another, the parties being strangers to each 
other, a resultmg or presumptive trust immediately arises by, 
virtue of the transaction, and the person named in the con- 
veyance will be trustee for the party from whom the consid- 
eration proceeds. Hill on Trustees, p. 91; 2 Story’s Eq. Ju., 
$1201; Bank of the United States vs. Carrington, 7 Leigh, 566; 
Boyd vs. McLean, 1 Johnson’s Co. Rep., 582; Botsford vs. Burr, 
2 Johnson’s Ch. Rep., 405. 

A similar rule prevails in cases where the consideration 
proceeds from two or more persons jointly, and the convey- 
ance of the legal estate is taken in the name of one of them 
only, a resulting trust will arise in favor of the parties not 
named in the conveyance, in proportion to the amount of the 
consideration which they respectively may have contributed. 
Hill on Trustees, p. 92; 2 Story’s Eq. Jur., § 1206; Wray vs. 
Steele, 2 Vesey & Beames Rep., 388. 

The substance of the allegations in the bill shows a trans- 
action in which Moredock conveyed to Pumphry the house 
and lots in question, upon the payment to him, the said More- 
dock, by the plaintiff, of the sum of two thousand two hun- 
dred and sixty dollars, and the further sum of seven hundred 
and forty dollars paid by the said Pumphry. These facts are 
sufficient to raise a resulting trust in favor of the plaintiff 
upon the property, for the amount of the purchase money 
paid by the plaintiff. The claim of the plaintiff could not 
be enforced against the trust subject, in a court of law, but 
could only be enforced in a court of equity. 1 Story’s Eq. 
Ju.,§ 29 The demurrer to the bill was therefore properly 
overruled. 

The defendant, Pumphry, admits in his answer that he 
received the house and lots from the complainant, but denies 
that it was on the terms stated in the bill. He admits that 
he paid to Moredock the sum of seven hundred and forty dol- 
lars, as charged in the bill, and admits that he was to pay 
plaintiff two thousand two hundred and sixty dollars, which 
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he avers he did pay by having that amount credited on the 
former indebtedness of the plaintiff to him, the said Pum- 
phry. He admits that he received the conveyance of the 
house and lots from Moredock at the request of the complain- 
ant, and that he received possession of the property as charged 
in the bill. A good deal of testimony was taken to prove 
that Pumphry had paid the sum of two thousand two hun- 
dred and sixty dollars, which he admitted in his answer he 
was to pay to the plaintiff, but it wholly failed to establish 
satisfactorily the payment. 

The decree complained of is for a greater amount than it 
should be, which is evidently occasioned by a miscalculation of 
interest. The decree is for three thousand and twenty-eight 
dollars and sixty cents, with interest, when it should be two 
thousand eight hundred and ninety-two dollars and eighty 
cents, with interest. This error can be corrected in the court 
below under section 5, chapter 134 of the Code, page 637, and 
may be corrected in this court under section 6, same chapter. 
Connor vs. Fleshman, 4 W. Va., p. 693. 

The decree complained of ought to be corrected here so as 
to be for two thousand eight hundred and ninety-two dollars 
and eighty cents, with interest on said sum from the time the 
decree was rendered in the court below, and as corrected, be 
affirmed with damages and costs to the appellee. 


Berkshire, P., concurred. 


DECREE AFFIRMED. 
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Charleston. 


ANDREW G. GRINNAN et al. vs. WiLLIAM H. Epwarps. 


January Term, 1872. 


Decree against parties as absent defendants, December 14th, 1864. They ask, on 
the 29th December, 1869, to file petition for rehearing, which is denied, and 
they recite in their appeal bond that, “if the decree of December I4th, 1864, be 
affirmed,” &c. And itis HELD: 


That they cannot appeal from that decree (five years having elapsed), but 
the appeal should have been from the order refusing the filing of their 
petition ; and the present appeal must therefore be dismissed. 


Bill filed at January rules, 1864, to subject land to payment 
of purchase money. The defendants were proceeded against 
as non-residents; they resided within the Confederate mili- 
tary lines. Decree for sale at June term, 1864, of circuit 
court of Kanawha county. Decree of confirmation of sale, 
October 7th following, and final decree December 14th, 1864, 
affirming the deed of commissioner to purchaser. 

On the 29th of December, 1869, the defendants offered to 
file a petition asking the court to open the decree entered, with 
leave to file an answer, alleging informality in the proceed- 
ings, &c., against them. But the motion to so file the petition 
was refused. 

The defendants, in their undertaking, recite the decree con- 
firming the deed, as the one which they undertake, &c. 

The cause here was heard on a motion to dismiss the appeal. 


J. S Swann and John S. Hoffman for the appellants. 

In the United States circuit court, district of Connecticut, 
Semmes, Administrator of Luckett vs. City Fire Insurance Company, 
reported in the American Law Register, “The late rebellion 
was such a war as suspended the right of a citizen of Missis- 
sippi to sue on a policy of insurance in a Connecticut company 
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The right to sue was suspended by the proclamation of the 
President, of August 16th, 1861. 

The period of war must be omitted in computing the 
statute of limitations and that period ended with the procla- 
mation of the President, June 13th, 1865, the statute com- 
menced running again from that time,” «c. 

We say in this case, Grinnan, against whom decree went 
by default, was kept by the conflict of arms from appearing 
within five years, as provided by statute for non-residents, 
and hence his remedy is by this petition, and that remedy 
can only be lost by becoming stale. That he could not appear 
within the five years, was his misfortune, not his fault; see 
Ewin vs. Vint, 6 Mun. 267. He did not make the war. It 
was unlawful and criminal in him to come within the Fed- 
eral lines. Todo so was to risk his life; to do so was to run 
the hazard of being shot or imprisoned by both the contend- 
ing powers; to do so subjected him to punishment and to a 
forfeiture to the government of the money brought to Ed- 
wards, which was prohibited by the act of congress and the 
proclamation of the President. To make him lose his property 
under such circumstances would be a mockery of justice; and 
we refer with perfect confidence to the decision in the United 
States supreme court: Ouachitar Cotton, 6 Wallace, 520: 
Idem 532, Hanger vs. Abbott. We must note that the decree 
rendered in this cause, directing a sale of this land, recites 
that at a court held the 14th June, 1864, this cause came on 
to be heard the 14th February, 1864. In other words, the 
decree shows itself an impossibility. 

The statutes referred to, prohibiting commerce, &c., will be 
found in Brightly’s Digest, vol. 2, title, Insurrection, pp. 193 
to 196. 

This suit being against a non-resident and under the 
statute by order of publication, we must note: 

That the reason of this statute was founded on the justice 
of giving the right of action where process could not be 
served on the person. But it did not mean to put the plain- 
tiff at such advantage as to allow him to avail himself of 
such a state of things as rendered it impossible for the de- 
fendant to appear. Now a conflict of arms creates that 
impossibility ; where the plaintiff lives in the limits of the 
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military occupation of one power, while the defendant lives in 
the limits of the military occupation of another power; and as 
it cannot be, the subject of Great Britain, for example, being 
under the dominion of that power, cannot be sued by a citizen 
of the United States by publication, while the two countries 
are at war,so likewise with the citizen of a rebellious State 
while excluded from all possibility of appearing by the con- 
ilict of arms; and more especially is this the case when a law 
of the United States expressly prohibits him from coming 
into the limits of the jurisdiction of the court where he is 
sued. For if the supreme law prohibits him from appearing 
in the court, and a State law invites him, or by publication 
warns him, that he must, in order to defend himself, come 
into the limits from which he is excluded by the law of con- 
gress, then the mandate of the court of the State being con- 
trary to the law of congress, is unlawful, null and void. In 
other words, the law of congress suspended the right of the 
State judge to bring into the limits of the State, or to give coun- 
tenance while there, to any person who lives in a rebel State. 
Of course where a defendant left the loyal State of his free 
will and went to the disloyal State, he could not avail him- 
self of his own act and thus avoid an action against him. 


Smith & Knight for appellee. 

If this is an appeal from the decree in the original suit of 
Edwards vs. Grinnan and others, it is too late. The decree 
confirming the sale was made October 7th, 1864, and the final 
decree approving the deed of Commissioner Rand was made 
on the 14th day of December, 1864; see pages 14 and 15 of 
the record. The appeal was not taken till the 30th day of 
December, 1869, more than five years after the decrees above 
mentioned were rendered. See Code of West Va. chap. 135, 
sec. 2. Besides, defendants against whom judgment or decrce 
is rendered on order of publication, cannot appeal; they must 
petition to re-hear, under the statute. See Platt vs. Howland, 
10 Leigh, 507; Barbee & Co. vs. Pannell, 6 Grattan, 442; Le- 
nows vs. Lenow, 8 Grattan, 349. 

If it is an appeal from the order of the court refusing to 
entertain the petition for opening up the decree in the origi- 
nal suit, the order itself sets forth sufficient grounds why the 
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petition could not be entertained, it not having been pre- 
sented within five years after the rendition of the decree com- 
plained of. See Code of West Va., chap. 106, sec. 26, Besides, 
the petition is fatally defective in form: it is not sworn to, 
nor does it set forth the residence of the defendant when the. 
decree was rendered, nor the State of which he claimed to be 
a citizen. See Code of West Virginia, chap. 106, sec. 26. 


MaAxweELL, J. This was a bill to subject a tract of land to 
sale for the payment of the purchase money alleged to be due 
thereon, in which the defendants were proceeded against as 
non-resident or absent defendants. 

The defendants offered to file their petition, under the 
statute, to have the case re-heard, but the court refused to 
allow the petition to be filed. The appeal is from the decrees 
rendered in the cause, which they asked in their petition to 
have re-heard, and is not from the order refusing to allow the 
petition to be filed. The defendants cannot, as they have 
attempted to do, appeal from the decree rendered against 
them in their absence, but the appeal should have been from 
the order refusing to allow them to tile their petition. Le- 
nows vs. Lenow,8 Gratt., 349; Barbee vs. Pannell, 6 Gratt., 442: 
Platt vs. Howland, 10 Leigh, 507. 

The appeal will therefore have to be dismissed with costs 
to the appellee. 


The other judges concurred. 


APPEAL DISMISSED. 
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Charleston, 


WILLIAM F. DusENBERRY vs. JOHN ALFORD. 
January Term, 1872. 


1. A ‘bill of exeeptions taken to the refusal of the court to grant a new trial be- 
cause the finding was contrary to law and evidence, should contain a certifi- 
cate of the facts proved, and not merely a certificate of the evidence. 

2. A case in which the evidence was not sufficieatly clear to make it the duty of 
the court to reverse the judgment. 


Action of assumpsit, to November rules, 1866. Judgment 
by the court, at May term, 1870, for the plaintiff; in the cir- 
cuit court of Cabell county. 

The defendant moved the court for a new trial, on the 
ground that the judgment was contrary to law and evidence. 
The following is the evidence as it appeared in the bill of 
exceptions: 

“That in the year 1865 an order of sale made in a cause in 
which Thomas J. Hayslip was plaintiff, and Thomas J. Jen- 
kins, Peter C. Buffington, William H. Buffington, and others 
were defendants, which order was made upon suggestions 
filed in pursuance of the statute in such cases made and pro- 
vided, he sold a piano, the property of the defendant William 
H. Buffington, for the sum of four hundred and fifty dollars, 
and the same was sold and knocked off on a bid made by the 
defendant Dusenberry for the said sum of four hundred and 
fifty dollars. 

The plaintiff then introduced William H. Hagan, who 
proved the following facts : 

That he was present at the time said piano was sold and 
that he heard the defendant Dusenberry say that he had bid 
four hundred and fifty dollars for said piano, and that it was 
knocked off on that bid, and the plaintiff rested his cause. 
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The defendant then introduced James H. Ferguson as a 
witness, who proved the following facts: 

That the property in question was brought by the plaintiff 
Alford to his house in the town of Guyandotte for safe keep- 
ing after the order of sale was made in the said cause, and 
that the sale was made at his house; that at the request of 
said Alford he kept an account of the sales of all the property 
sold by said Alford under the said order, including the piano 
in question; that at the moment the said piano was knocked 
off his attention had been called away, and he did not know 
who had bought it; that finding the piano had been sold, he 
asked the plaintiff, Alford, who was the purchaser of said 
piano, and at what price, and that said Alford, the plaintiff, 
informed him that Thomas J. Hayslip, the plaintiff in the 
judgment, was the purchaser at the sum of four hundred and 
fifty dollars, and that he charged the same to said Hayslip on 
the sale bill at that price, and afterwards delivered the said 
sale bill to said plaintiff; that after the sale he called upon 
said Hayslip and told him that he wanted the said piano as 
had been previously agreed upon, and asked said Hayslip if 
he wished to charge him anything more therefor than the 
price at which it had been bid in, and that said Hayslip 
replied that he could have the piano at the price at which it 
was sold, to-wit, four hundred and fifty dollars, and that he 
took it at that price, and that he has not as yet paid the said 
sum to said Hayslip or any one else, but that he held himself 
responsible to said plaintiff therefor on settlement. That 
the piano was in his possession at the time of such sale, and 
he kept it as his property under the agreement made with 
said Hayslip; that he never had any knowledge or informa- 
tion that the defendant, Dusenberry, had bid in said piano 
until after this suit was brought, and that the said defendant 
never had possession of said piano under his said bid, if he 
made it, or otherwise; that the said Hayslip bought an old 
piino at the sum ef one hundred dollars, which was charged 
to him at that price, and that he distinctly remembered that 
the piano in question was charged to the said Hayslip at the 
price aforesaid, by the express direction of the plaintiff, Alford. 
And here the defendant rested his cause. 

The plaintiff then introduced Thomas J. Hayslip, the 
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plaintiff in the judgment under which said piano and other 
property was sold, and proved that he had no recollec- 
tion of asking the defendant, Dusenberry, to buy the said 
piano for him, and that he did not buy the said piano, but ha 
bought another piano at one hundred dollars, whicii he kept 
at that price; but the understanding was that the witness, 
Ferguson, was to have the piano in question at the price at 
which it might be bid off, and that after the sale thereof, 
the said Ferguson called on him to know if he was willing 
that he should have the piano at the said sum of four hundred 
and fifty dollars, or if not, how much more he would require 
him to pay; and that he told the said Ferguson, he could 
have the piano at the said sum of four hundred and fifty dol- 
lars, and that said Ferguson took it at that price. And these 
were all the material facts proved in the cause.” 

The court overruled the motion, and the defendant excepted. 


James H. Ferguson for the plaintiff in error. 
D. S. Moore and Stanton & Allison for the defendant in error. 


Maxwe.t, J. This was an action of assumpsit to recover 
the price of a piano, alleged to have been sold by the plaintiff 
to the defendant. The trial was by the court, in lieu of a 
jury, and judgment was rendered for the plaintiff. The de- 
fendant asked for a new trial on the ground that the judg- 
ment was contrary to the law and evidence in the cause, which 
was refused, and the opinion of the court refusing a new trial 
excepted to. The bill of exceptions purports to be a certifi- 
cate of the facts proved on the trial, but it is in fact only a 
certificate of the evidence. The evidence is not sufficiently 
clear to make it the duty of this court to reverse the judg- 
ment complained of. BR. FEF. & P. R. R. Co. vs. Snead & Smith, 
19 Gratt., 354. 

The judgment must be affirmed, with damages and costs. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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| Avuaustus Pack vs. CHESAPEAKE & Onto R. R. Co. 
January Term, 1872. 


1. The proceedings under the statute for fixing the compensation to land owners, 
for taking laads for the use of internal improvement companies, is not a 
chancery, but a law proceeding; and no appeal can be taken from an inter- 
locutory order therein. 

2. Upon the coming in of a report of commissioners, waich fact is entered of 
record, and the payment into court of the sum fixed as just compensation to 
land owners, the defendants, the land owners, move to set aside the original 
order appointing commissioners, which motion is overruled, and from this 
they appeal; and it is held, that the court not having acted upon the report, 
there is no final judgment, and therefore the appeal cannot properly be takeu. 


The proceedings in this case were commenced in the circuit 
court of Kanawha county in March, 1871. Therailroad com- 
pany, upon petition, procured the appointment of commis- 
sioners to report a just compensation to owners through 
whose lands they proposed to construct their railroad. 

Five commissioners were selected and appointed according 
to law, who reported that they had fixed the compensation 
for the lands claimed by Augustus Pack and James W. Oaks 
at five hundred dollars. On the 17th of April, 1871, the rail- 
road company paid into court the sum fixed as compensation. 
On the day following, defendant Pack filed an answer to the 
original application of the petitioners, he having at a former 
day of the term made a motion to set aside the order appoint- 
ing commissioners, to which motion the petitioners had ap- 
peared. But the court overruled the motion to set aside the 
order. Pack excepted to this ruling, and brought the case 
here on that exception. The case was heard here on a motion 
to dismiss the appeal. 





) Fitzhugh and Nash for the appellant. 
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Willer & Quarrier and Laidley & Hogeman for appellee. 

The appellee submits the following argument: 

First, Neither the order of March 23d, 1871, or that of April 
18th, 1871, are appealable. 

I. They are not final orders, because nothing is disposed of ; 
the court merely determines that the property is subject to 
condemnation and follows that determination with the initial 
step to condemn it. No title is passed by either order and no 
possession changed. Before either of these can occur the 
court must pass upon and confirm the commissioners’ report. 
As to what is a final order, see Ruff vs. Starkes’ Administratrix, 
3 Grat., p. 137; Henning vs. Bolling, 8 Grat., p. 292; Thorntons 
vs. Fitzhughs, 4 Leigh, p. 209; Cocke vs. Gilpin, 1 Rob. Rep. 20. 

But as a further illustration of what is a final order it is sub- 
mitted that no order is final unless both parties are bound by 
it. In this case it is in the power of the appellee to repudi- 
ate this whole proceeding up to the confirmation of the report. 
10 Howard, U. S. Supreme court, p. 399. 

If. Nor do they come within the meaning of any order enu- 
merated in the Code as appealable orders. Code of W. Va., 
p. 639. 

It ix needless to enumerate the classes of orders made ap- 
pealable by the Code; it is sufficient to say that the orders in 
this case do not even approximate to any of them. The near- 
est approach to them is the order “adjudicating the princi- 
ples of the cause,” but this, it will be observed, relates 
altogether to chancery causes, whilst this is a law proceeding. 

Second, If any substantial objection existed to the order 
of March 23d, 1871, it should have been made at the time; 
failing to make it then, the defendant is presumed to have 
waived his objection, and such waiver implies a consent to 
take the property described in the petition. He is thereby 
estopped from denying that he gave his consent. Especially 
is this so after participating in the appointment of the com- 
missioners and twice asking for and obtaining a continuance 
from them without intimating the slightest objection to the 
proceedings. Dyckman Vs, Mayor, &e., l Selden N. | p). 441 
and 442, and Paige, p.85; 3 W. Va., 618; Tates Digest, 158, 
paragraphs 1 and 6 under head of “consent of parties:” 7 
Leigh, p. 416: 9 Leigh, 352; 4 Munford, p. 466. 
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A different rule would lead to fatal consequences in our 
judicial interests, and would encourage a system of gambling 
with the courts that is pernicious to the morals of suitors and 
that must lead to endless litigation. Take, for instance, the 
case in hand. At first the defendant acquiesced in the action 
of the court, no doubt with the understanding with himself 
that “if the commissioners will pay me an extortionate sum 
for my log cabin, to-wit, five thousand dollars, then I will 
continue to acquiesce to the end, but if they give me less, 
then I will anticipate the motion to confirm the report by a 
motion to set aside the original order ta which I solemnly 
agreed.” The defendant was in fact disappointed. Instead 
of realizing the exorbitant sum which the record shows 
that he expected, the commissioners awarded him but about 
one-tenth of that sum. Hence the motion to set aside. 


Maxwett, J. Upon the application of the Chesapeake and 
Ohio Railroad Company, the circuit court of Kanawha county 
appointed commissioners to ascertain and report what would 
be a just compensation to the owner, for a certain lot or par- 
cel of land belonging to the defendant, Pack, proposed to be 
acquired by the said company for its purposes. 

The commissioners made their report, which was filed as 
required by law, with the papers of the cause, and without 
any confirmation of the report, the railroad company paid 
into court the amount of compensation ascertained by the 
commissioners; whereupon the defendant moved the court 
to set aside the order made appointing the commissioners, 
which the court refused to do; and from these orders the 
appeal is taken to this court. The report of the commission- 
ers has not been acted upon in the court below, and no final 
judgment or order has been entered in the canse. 

The appellee objects to the jurisdiction of this court be- 
cause, it insists, that the orders appealed from are not appeal- 
able orders. 

This is not a case in chancery, but a proceeding at law, 
and there is no authority in the Code for an appeal from inter- 
locutory orders in a proceeding of this sort. It has been 
twice decided by the court of appeals of Virginia, that inter- 
locutory orders in proceedings of this sort cannot be appealed 
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from. Trevillian vs. Louisa Railroad Company, 3 Gratt., 326 ; 

Hancock vs. Richmond and Petersburg Railroad C 

Gratt., 328. 
The appeal will therefore have to be dismissed as prema- 

turely taken, with costs to the appellee. 


‘ompany, 3 
e 


The other judges concurred. 


APPEAL DISMISSED. 


16 
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Charleston. 


RicHArRD BuRKE vs. THoMAsS F. PARKE ef al. 


January Term, 1872. 


. and P. dissolve partnership by mutual consent. Differences arising, arbitrators 


are selected to settle them. The award determines that P. shall take certain of 
the partnership effects and pay the liabilities of the firm, and the residue shall 
be divided between them. The award further provides that P. shall execute 
an ob'igation, with security, to B., for the payment of the liabilities and to 
save him harmless. B. subsequently files a bill, charging that P. had neglected 
and refused to execute the bond of indemnity, and had neglected to apply the 
assets to the liabilities, and had fraudulently applied a part of the assets to the 
payment of his individual debts. The bill asks that the matiers be referred to 
2 master to settle the partnership transactions, and also to enjoin certain par- 
ties from paying to P. certain sums due for a portion of the partnership effects 
disposed of by him. HELD: 

I. A court of equity will enforce specitic performance of an award, when the 
thing ordered by the award to be done is such as a court of equity would 
specifically enforce if it had been agreed upon by the parties themselves. 

If, A court of equity will not entertain jurisdiction for specific performance 
of agreement respecting goods, chattels, stock, choses in action and other 
things of a merely personal nature, where compensation in damages 
furnishes a complete and satisfactory remedy. 

ILI. It does not appear in this case that B. cannot recover from P. any dam- 
ages he may sustain by his failure to pay the firm debts, especially 
as there is no allegation in the bill that he is insolvent, or likely to 
become so. 

IV. No reason is shown for setting aside the award on the ground of fraud 
in its procurement, or otherwise. 

V. There is no jurisdiction in equity in this case, upon the grounds of the 
settlement of the partnership, as that. has already been done according 
to the terms of the award. 

VI. Therefore there was no error in the court below in sustaiuing a demurrer 
to the bill. 


Bill filed in the circuit court of Monroe county, in Novem- 
ber, 1869. Dismissed and injunction dissolved at May term, 
1870. 


The points at issue are stated in the opinion of Maxwell, J. 
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The bill in this case presents the following grounds of 
equity and justice : 

1. Jurisdiction to enforce the award; or, if not this, 

2. To set aside the award; and 
Jurisdiction on the ground of fraud, and for the settle- 
ment of the partnership business of the late firmof Parke & Co. 

First. Assuming that no valid ground exists for setting 
aside the award made by the arbitrators to whom were refer- 
red the differences between Burke and Parke, a court of equity 
has jurisdiction for its enforeement; and the arbitrators hay- 
ing awarded the doing of a specific act by Parke, (viz: teh 


» 
>. 


giving of a bond of indemnity, &e.,) compliance with which 
was necessary to give effect to the purpose and meaning of 
the award, this specific act can be compelled, and, conse- 
«quently, the award enforced, in this tribunal only. 2 Tuck. 
Com.. 28: Smith V8. Smith, 4 Rand., 9 5 Smallwood VS. Me rCcer, 
1 Wash., 295; 2 Story, $1458. We have no need to trouble 
ourselves with the question upon which some of the cases of 
this kind have turned, viz: whether the award has been con- 
firmed by the party against whom its enforcement is asked ; 
for Parke has taken the benefit of, and acted upon it. The 
wrbitrators recognized the necessity of requiring Parke to 
indemnify Burke before allowing the former the beneiit of 
the award, and the wisdom of their determination is seen in 
the fact, that Parke has applied the firm assets to his private 
debts, instead of their legitimate and intended purpose. Re- 
lief in this form would have been entirely consistent with 
the allegations of the bill, and might have been properly 
vranted by the court below. Sce Ad. Ey., 509, and notes; and 
Smith vs Smith, Supra ; sce also, all vs. Pierce, 4 W. Va., 107. 

Second, If, however, this position is untenable, then the 
court should hay eC Set aside the award and afforded the proper 
relief. The award was not within the submission, Ist. Be- 
cause the arbitrators awarded that one partner should take 
possession of the cntire assets, to the exclusion of the other: 
2d. Because of the provision for indemnity by Parke, by an 
obligation, with sufficient security. Oldfield vs. Wilmers, 1 Leon., 
140; Coke vs. Whorwood, 2 Lev., 6, (2 Pars. Cont. 689 n (h); or, 
if within the submission, the obligation was manifestly in- 
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tended as a condition precedent to the disposal by Parke of 
the firm assets, which, not having been complied with, the 
award was not intended to operate; and, if not a condition 
precedent, it must have been an act to be performed in the 
future, and the award was not final and conclusive. A con- 
dition which leads to a new controversy renders the award 
void. Lincoln vs. Whittenton, 12 Met., 31. 

Third, The jurisdiction of courts of equity for setting aside 
awards is not limited to the cases mentioned in the statute. 
[ts jurisdiction over awards existed independent of and be- 
fore the statute. And if any good ground exists for equitable 
interference, relief will be granted. It will interfere in cases 
of miscarriage not apparent on the face of the award; Ad. 
iq., 195; and wherever there has been such fraud as would 
make it inequitable to suffer the award to stand, a court of 
equity has control of the matter under its general jurisdiction. 
2 Story, § 1451. The miscarriage of the purpose of the award 
is seen in the fact that Parke, professing to act under it, is 
wasting and misappropriating the assets, while Burke stands 
off remediless, unless this bill is sustained. That he is acting 
sraudulently, is alleged by the bill, and in what his fraud 
consists is distinctly pointed out. Indeed, it is shown that it 
was by a direct breach of trust that he got these assets into 
his possession. The award, then, should not be suffered to 
stand in the way of that equitable relief to which Burke 
shows himself entitled, and the court, under its general juris- 
diction over partnerships and for the settlement of partner- 
ship disputes, will wind up the business of the firm in the 
manner prayed. It will restrain the misappropriation of the 
partnership asscts, even where there is no allegation of the 
insolvency of the party so misappropriating them. Ballard 
vs. Callison, 4 W. Va., 326. 

But it is said that we have an adequate remedy at law! 
Let us sce. Parke has appropriated to his own use a portion 
of the assets awarded Burke by the arbitrators, consisting of 
bonds, notes, and accounts upon, as we may suppose, solvent, 
doubtful, and insolvent parties, making it very difficult for 
a court of law to ascertain the extent to which he has been 
damnified by their appropriation. But waiving this diffi- 
culty, here would be one action that Burke would have to 
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bring. But Parke has been applying the assets in discharge 
of his individual debts, and referring the creditors to Burke 
for payinent. Burke would have to sue on the agreement to 
submit every time he wanted to recover the money paid by 
him to these creditors, and these suits might extend through 
years and their number be infinite. We have not thena full, 
adequate and complete remedy at law, and equity will inter- 
fere. One of its recognized grounds of relief is the preven- 
tion of a multiplicity of suits. In cases of fraud its jurisdiction 
is not only concurrent with courts of law, but altogether 
independent and beyond that of those courts. And even 
when a bill is filed for specific performance (if the bill in this 
case should be so regarded), and specific performance is re- 
fused, a court of equity will not remit the case to a court of 
law, unless the remedy there is as effectual as the chancellor 
ean make it. May vs. LeClatre, 11 Wall., 217. It is therefore 
respectfully submitted that the demurrer should have been 
overruled 

MAXWELL, J. The appellant, Burke, and the appellee, 
Thomas F. Parke, were merchants and partners doing busi- 
ness under the firm naine of Parke & Co., and on the 12th day 
of January, 1859, dissolved their partnership by mutual con- 
sent. After dissolution, a difierence arose between them as 
to the payment of the partnership liabilities, and division of 
the partnership effects remaining after the payment of debts, 
to adjust and settle which, they submitted all matters of dif- 
ference between them, in respect to their said partnership, to 
the arbitrament and award of certain arbitrators, by agree- 
ment under seal bearing date on the 1lith day of June, 1869. 
The arbitrators made their award on the 19th day of the same 
month, awarding that Parke should take certain of the part- 
nership effects and pay the partnership liabilities, and that 
the residue of the effects should be divided between the par- 
ties, as specified in the award. The award further provided 
that the said Parke should execute an obligation with sufficient 
security, to the said Burke, for the payment of the balance 
of said Parke & Co.’s liabilities, conditioned that Parke would 
save harmless the said Burke from the said unpaid liabilities, 
amounting to one thousand eight hundred and thirty-nine 
dollars and ninety-three cents. 
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On the 17th day, of November, 1869, Burke filed this bill 
in the circuit court, stating the facts substantially as here 
stated, and alleging that the partnership effects were divided 
according to the terms of the award. And further charging 
that the said Parke had wholly neglected and refused to 
execute the said bond of indemnity ; that the said Parke had 
neglected to apply the assets received by him for that pur- 
pose, to the discharge of the unpaid liabilities of the said 
firm; that he had fraudulently disposed of a portion of the 
said assets to certain parties, and was attempting to dispose 
of certain other portions of them in payment of his own 
private debts. 

The bill contains a prayer that the matter be referred to a 
commissioner of the court to make, state and report a settle- 
ment of the partnership transactions of the said firm of 
Parke & Co., stating specially the assets and liabilities of 
said firm, the assets obtained and collected by each of the 
partners thereof, and the assets undivided. 

There is also a prayer for an injunction to enjoin Shanklin, 
Clark & Co. from the payment of a note executed to the said 
Parke, for a portion of the partnership effects placed in the 
hands of the said Parke for the payment of the firm debts, 
and a prayer for general relief. 

The injunction was allowed as prayed for, and when the 
case came on to be heard there was a demurrer to the bill, 
which was sustained, and the injunction dissolved and the 
bill dismissed. 

[t is claimed here that the court erred in sustaining the 
demurrer to the bill, because a court of equity has jurisdic- 
tion, first, to enforce the award; second, to set aside the 
award, and third, for the settlement of the partnership busi- 
ness of the firm of Parke & Co. In respect to the first point, 
the bill shows that the award has been fully executed, except 
as to the execution of the bond provided for in the award. 
A court of equity will enforce specific performance of «an 
award, when the thing ordered by the award to be done is 
such as a court of equity would specifically enforce, if it had 
been agreed upon by the parties themselves. 


Russell on 
Power and Duty of Arbitrator, p. 525. 


A court of equity will 


not entertain jurisdiction for specific performance of agree- 
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ments respecting goods, chattels, stock, choses in action, and 
other things of a merely personal nature, where compensa- 
tion in damages furnishes a complete and satisfactory remedy. 
2 Story’s Eq. Jur., § 718. It does not appear in this case but 
that Burke can recover from Parke any damages he may sus- 
tain by the failure of Parke to pay the firm debts, especially 
as there is no allegation in the bill that he is insolvent or 
likely to become so. As to the second ground, there is no 
reason whatever shown for setting aside the award. 

And as to jurisdiction on the ground of the settlement of 
the partnership business of the late firm of Parke & Co., the 
bill shows that it is already done according to the terms of 
the award. 

There is no error, therefore, in sustaining the demurrer to 
the bill, and the decree complained of will have to be affirmed, 
with damages and costs to the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 
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SAMUEL GILKESON et a/., vs. AGNES M. Situ eé al. 
January Term, S72. 


. and others, devisees of S.. deceased, and a creditor of the deceased, bring a bill 
to set aside the sales and conveyances of lands be'onging to the estate of the 
decedent, by the executor (power for that purpose being invested in him by the 
will), on the following statement of facts: The decedent died in July, 1863; his 
will was admitted to probate and the executor qualified, in the county court 
of Bedford county, Virginia, in the same month. In the following September 
the land, lying in Greenbrier county, was sold to defendants by the executor 
and paid for in Confederate money and they entered into possession. There- 
fore the sales should be set aside, the probate of the will and the qualification 
of its executor, being in a rebel court, were illegal and void, and the payment 
to the executor being in Confederate treasury notes was also illegal and void. 
On demurrer it is HELD: 

I. That if the iegal title was in the devisees and heirs, as charged in the bill, 
and the defendants were io possession without any title. as also charged, 
the remedy was in a court of law, and the bill should have been dis- 
missed as to the devisees of S., deceased, there being no frauds charged: 

Il. But the creditor of S., deceased, might in the discretion of the court be 
allowed to proceed with the bill to entorce his debt. 


Bill filed in the cireuit court of Greenbrier county, Decem- 
ber, 1869, by Agnes M. Smith and two others, heirs at law 
and devisees of William Smith, deceased, and D. C. B. Cald- 
well, a creditor of the decedent, against Samuel Gilkeson and 
others. 

The substantial allegations of the bill were that, William 
Smith owned in his lifetime certain real estate in Greenbrier 
county ; that he made a will in June, 1863, and departed this 
life in July following; that one J. W. Jones was the executor 
named in the will, and the same was admitted to probate in 
Bedford county court, in July, 1863; that the court was ille- 
gal, holding its authority by virtue of the rebel government 
at Richmond, and therefore the probate and the authority 
conferred on the executor were illegal and void. That the 
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executor proceeded to sell, in September, 1863, the real estate 
in Greenbrier county, and the defendants became the pur- 
chasers thereof, and paid for the same in Confederate treasury 
notes, a void and illegal currency, and the defendants entered 
into possession. That plaintiff Caldwell, who sued for him- 
self and other creditors, had obtained a judgment against the 
administration of William Smith (the sheriff of Greenbrier, 
to whom the estate had been committed) on the fourteenth of 
December, 1869; that there was no personal estate for the 
payment of debts, and no other fund but the real estate in 
controversy. 

The bill prayed that the court declare the sales and convey- 
ances by the executor illegal and void, and that the purchasers 
be required to account for the rents and profits, and that the 
lands be decreed to be sold for the benefit of the creditors and 
devisees. 

Some of the defendants answered, alleging the validity of 
the purchases and conveyances, by reason of various acts of 
the legislature of the State of Virginia, after the war, and 
the necessities and circumstances of the times in which the 
transactions took place. They also demurred and denied the 
equity of the bill. 

The court below declared the sales by the executor to be 
illegal and void and ordered a sale for the benefit of the cred- 
itors and devisees, at the January term, 1871. 

The defendants appealed to this court. 


Price & Sperry and Dennis for the appellants. 
Snyder and Mathews & Mathews for the appellees. 


Maxwe tr, J. The defendants demurred to the bill, and 
answered also. The demurrers were overruled, and a decree 
rendered for the plaintiffs. The appellants insist here that 
the demurrers were improperly overruled for several reasons. 
In the first place it is insisted that the plaintiffs, who claim 
as devisees of William Smith, do not make a case to entitle 
them to relief in a court of equity; but that if they are enti- 
tled to any relief it is in a court of law. 

The case of Gaines and wife vs. Chew and others, 2 Howard, 


619, is relied on by the appellees to sustain the bill in this 
17 
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ease. The bill in the case of Gaines vs. Chew was to set up a 
will alleged to have been executed in 1813, in place of a for- 
mer will made by the same party in 1811, and charged that 
Relf and Chew had fraudulently suppressed and destroyed 
the will of 1813, and had fraudulently set up and proved the 
will of 1811; that they fraudulently took possession of the 
real and personal estate of the deceased, and disposed of por- 
tions of the real estate to the defendants named, who had 
notice of the fraud committed by Relf and Chew in setting 
up and proving the will of 1811. The court thought that as 
a bill might have been filed against each of the defendants 
separately, there was no good reason why they might not all 
be included in the same bill. 

But the bill in the case under consideration is different. It 
contains no charge of fraud against any of the purchasers of 
the lots of ground mentioned. If the legal title of the lots 
of ground is in the devisees of Smith, as charged in the bill 
and the defendants are in possession of them without any 
title, as charged in the bill, the remedy is in a court of law. 
The demurrer ought therefore to have been sustained and the 
bill dismissed as to the claim of the devisees of Smith; but 
us to the plaintiff Caldwell, he might, in the discretion of 
the court, be allowed to proceed with the bill to enforce his 
debt against the estate of Smith; but additional parties may 
be necessary. 

The decree complained of will have to be reversed, with 
costs to the appellants, against the devisees of Smith, who 
are plaintiffs; the demurrers sustained and the cause re- 
manded, with leave to the plaintiff Caldwell to proceed with 
the suit, if he wishes to do so, for the purpose of enforcing 
his debt against the estate of the said William Smith, de- 
ceased. 


The other judges concurred. 


DECREE REVERSED. 
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JosEPH GRIFFIE vs. THoMAS McCLuNG. 


January Term, 1872. 


A judgment against one joint trespasser is no bar to a suit against another for 


the same trespass; nothing short of full satisfaction, or that which the law 
must consider as such, can make such judgment a bar. 


Action of trespass brought to August rules, 1865, in the 
circuit court of Kanawha county, by Joseph Griffie against 
Thomas McClung and others. Judgment for the defendant 
on the demurrers of the plaintiff to the pleas, at April term. 
1869. The question considered by this court is clearly stated 
in the opinion of Maxwell, J. 

The plaintiff appealed. 


Smith & Knight for the plaintiff in error. 

Joseph Griffie brought an action of trespass in the circuit 
court of Kanawha county, in 1865, against John Halstead, 
David L. Hounshell, Thomas McClung, Edward McClung, 
William McClung, Joseph Crane, John Sydenstricker and 
George M. Thompson, and at the December term of said cir- 
cuit court the plaintiff obtained a judgment against all of 
the defendants for two thousand five hundred dollars, with 
interest from March 4th, 1865, until paid, and costs of suit. 
This judgment was subsequently, to-wit, at the October term, 
1867, of said circuit court, set aside on notice and motion 
under the statute, as to said Thomas McClung alone, on the 
ground that he was an infant when the same was rendered. 
The case was thereupon remanded to rules as to the said 
Thomas McClung, and a guardian ad litem appointed and the 
cause matured as to all. 
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When the cause was matured upon the docket as to said 
Thomas McClung, he, by his guardian ad litem, tendered three 
special pleas, to each of which the plaintiff objected, and his 
objections were overruled by the court and the pleas ordered 
to be filed. The plaintiff then demurred to each of the said 
special pleas, and the defendant joined in the demurrer, and 
the court overruled the demurrer and gave judgment for the 
defendant. 

The first plea sets up the judgment against Halstead and 
others, before referred to, as a bar to the action against Thomas 
McClung. 

The second plea sets up the same judgment and issue of 
two executions upon said judgment, to-wit, one December 
28th, 1866, and the other February 15th, 1867, as a bar to the 
action against the said Thomas McClung. 

The third plea sets up the judgment and execution men- 
tioned in the second plea, and third execution issued Decem- 
ber 14th, 1867. See printed record, pages 11, 12 and 13. 

Neither of the pleas allege a payment of the judgment or 
executions, in whole or in part. 

All three of the pleas are bad, and formed no defense to the 
action. If it ever has been decided that a judgment or judg- 
ments and issue of execution against one joint trespasser isa 
bar to the prosecution of a suit against his co-trespasser, such 
decision has long since been overruled, and it is now the well 
settled law that nothing but actual satisfaction for the tres- 
pass, or what is equivalent thereto, will bar such suit. See 
Lovejoy vs. Murray, 3 Wallace, p. 1; Swope vs. Courtney, 1 
Cranch C. C. Rep., p. 33; Bloss vs. Pymale, 3 Hagans, p. 393. 

The Code of West Virginia, which was in operation when 
these pleas were passed upon, also settles the principles in- 
volved in the pleas. See Code of West Va., p. 644, § 7, 8 and 9. 


Price and Mollohan & Nash for the defendant in error. 

In the event that the court should reverse the judgment of 
the court below, then it is contended that the judgment upon 
the verdict should be set aside as to all the defendants, and a 
new trial granted toall. Vandever vs. Roberts, 4 W. Va., 493-5. 

Is the judgment wrong as to McClung? The authorities 
are in conflict upon the subject. The court may either re- 
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verse or affirm the judgment, and be sustained by respectable 
authorities. The English authorities are all in favor of ‘the 
judgment. They present an unbroken series. Yelverton, 
67; Moore, 672; King vs. Hear, Bellieson and Welsby, 504; 
Leachmere vs. Fletcher, 1 Compton and Meeson, 634; Buckland 
vs. Johnson, 8 Eng. Com. L. R., 148. 

In the State courts the decisions have been contradictory. 
Wilks vs. Jackson, 2 Hen. and Munf., 355; Hunt et al. vs. Bales, 
7 Rhode Island R., 217; Rodgers et al. vs. Moore, 1 Rice §S. C. 
R., 60; Floyd vs. Brown, 1 Rawle., 121; 4 do., 288; Fox vs. 
Northern Liberties, 3 Watts and Sergt., 103-5; do., 9-17; Norris 
vs. Beekman, 5 Mills Consl. R. §S. C., 228; Johnson et al. vs. 
Packer, Nott. and McCord, 1; Welburn vs. Bogan, 1 Spear. 179; 
Trafton vs. U. S.,3 Story, 646; Town of Marlborough vs. Sesson, 
31 Con. R., 332 ; Ayres vs. Ashmead, 31 Con. R., 447 ; Livingston 
vs. Bishop, 1 John. R., 290; White vs. Philbuck, 5 Greenleaf, 
147 ; Campbell vs. Philips, 1 Pickering, 65. 

These authorities are all referred to and commented on in 
the case of Lovejoy vs. Murray, 3 Wallace, 1, and it is conceded 
that that case isagainstthe judgment. But the judge deliv- 
ering the opinion of the court conceded that the English 
cases, and many of the American cases, were against him. 

The act of assembly referred to in the appellant’s brief 
could not affect a case then pending, or interfere in any wise 
with the rights of the parties. 


MAXWELL, J. Griffie brought an action of trespass against 
several persons, of whom the defendant, Thomas McClung, 
was one; and on the 8th day of December, 1866, obtained a 
judgment against six of the parties, including the defendant, 
McClung. Afterwards, on the 4th day of April, 1867, said 
McClung made a motion to set aside the judgment as to him, 
because at the time it was rendered he was an infant under 
twenty-one years of age, and afterwards, on the 19th day of 
October, 1867, the said judgment was set aside as to him. 
And afterwards the cause came on to be tried against the said 
McClung, when he filed three pleas in bar, which were de- 
murred to, and the demurrer overruled and the pleas sus- 
tained and judgment rendered for the defendant, and from 
this judgment the appeal in this cause is taken. The pleas 
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set up in different forms the fact that the plaintiff has 
already a valid subsisting judgment against other parties for 
the same cause of action, on which judgment writs of fier/ 
facias had been issued. 

The appellant insists that the judgment of the court is 
erroneous, because the pleas do not aver that the judgment 
for the same cause of action had been released or satistied. 
There is some difference between the English courts and some 
of the courts of this country as to what will amount to a 
release of joint trespassers, but the authorities have all been 
lately reviewed by the supreme court in the case of Lovejoy 
vs. Murray, 3 Wallace, p. 1, and held by that court that a 
judgment against one joint trespasser is no bar to a suit 
against another for the same trespass, and that nothing short 
of full satisfaction, or that which the law must consider as 
such, can make such judgment a bar. The same principle 
was in substance held by this court in the case of Bloss vs. 
Plymale, 3 W. Va., 398. 

We do not think it necessary to re-examine the authorities 
in this case, but upon the authority of Lovejoy vs. Murray, 
think the court below erred in overruling the demurrer and 
sustaining the defendant’s pleas. 

The defendant has given notice that the appellee will rely 
upon the fact that an error was committed by the circuit 
court in not setting aside the whole judgment as to all the 
defendants, when it set it axide as to the defendant McClung. 
The only parties to this appeal are the plaintiff, Griffie, and 
the defendant, Thomas McClung, and it could not be to the 
prejudice of McClung that at the time the judgment was 
set aside as to him, it was not set aside as to the other defend- 
ants, and he cannot complain of it. No opinion is therefore 
expressed as to whether the court did or did not commit any 
error in that respect. 

For the error of the court in overruling the demurrer and 
sustaining the pleas, the judgment complained of will have to 
be reversed at the cost of the appellee, and the cause remanded. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Charleston. 


McFARLAND AND McNEER vs. Ditty AND EVERETT. 
January Term, 1872. 


i. A court of equity has jurisdiction to enjoin the sale of personal property under 
an execution, where the plaintiffs claim the property as owners, and charge 
fraud in the sale of it to them by the defendant in the execution, and collu- 
sion between him and the judgment creditor, in the procurement of the judg- 
ment, and otherwise, and they are without complete remedy at law. 

2. Parties cannot be allowed to depart in their proofs, from the allegations of their 
bill, 


Bill in equity filed in the circuit court of Wood county, 
April 11th, 1868. It alleged that the complainants, McFar- 
land and McNeer, bought of defendant Everett, a certain 
barrel factory in Parkersburg, after some time being spent in 
negotiations, on the 3d day of September, 1867. That a con- 
tract was drawn up and signed on that day between the par- 
ties. The defendant represented the property to be free of 
incumbrances except certain liens which he designated and 
which the plaintifis agreed to discharge. That plaintiffs took 
* possession ; that sometime thereafter the sheriff of Wood in- 
formed them that he had a writ of fieri facias against the 
property, including the barrels, staves, tools, fixtures, hoop 
iron, &c., of the establishment, issued on a judgment con- 
fessed in the clerk’s office of Wood on the 31st day of August, 
1867, and that it was levied on the same day. That the 
judgment was in favor of one Joseph Dilly, who was the 
father-in-law of Everett, and that by the representations of 
the latter he had intended to defraud the plaintiffs, well 
knowing that he had confessed the judgment to Dilly, but 
concealing the fact. That Dilly was also engaged with 
Everett in this attempt, and that from the relationship of 
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the parties they believed that the debt was a fictitious one, 
and without consideration. They therefore asked that Dilly 
and Everett be made parties, and be required to disclose the 
truth in relation to the confession of the judgment and the 
consideration on which it was founded, and that the sheriff 
be enjoined from selling the property levied on, he having it 
advertised. 

The defendants answered, both denying fraud, but espe- 
cially Dilly, who alleged that he resided at Cumberland, 
Maryland; had loaned Everett two thousand dollars, and 
taken his note for it at ninety days, with the understanding 
that if not paid at maturity he would confess a judgment ; 
that it not being paid he had forwarded it to his attorney at 
Parkersburg and had never seen it since. 

Everett denied, also, that the plaintiffs had paid for the 
property as they had agreed to do. 

There were several depositions in the cause, but it is not 
material to give any of the testimony in the view taken of 
the cause by this court. 

The court below dissolved the injunction and dismissed 
the appeal at December term, 1868. 

The plaintiffs appealed to this court. 


Jackson & Small for appellants. 
Lee and Hutchinson for appellees. 


Maxwe.Lt, J. The appellants claim that the circuit court 
erred in dissolving the injunction and dismissing the bill, 
because of the collusion and fraud between Dilly and Everett* 
as to the confession of judgment and the levy of the execu- 
tion on the property purchased by the complainants. The 
appellees insist that the injunction was properly dissolved, 
although there may have been collusion and fraud between 
them, for the reason that a court of chancery has no jurisdic- 
tion to enjoin the sale of personal property. 

As the complainants claim as owners, and charge fraud in 
their bill, and are without complete remedy at law, upon the 
case made in their bill, a court of equity has jurisdiction to 
enjoin the sale of the property. Walker vs. Hunt, 2 W. Va., 
491. The answers, however, deny fraud and collusion, and 
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there is no proof going to show either as to Dilly the judg- 
ment creditor. 

It was claimed in argument for the appellants, that the 
purchase of the property in question was complete on the 
20th of August, 1867, and before the judgment was confessed, 
and there is some evidence in the record tending to show that 
such may have been the case, but the charge in the bill is 
that the purchase was made on the 3d day of September, 
1867, two days after the judgment was confessed and execu- 
tion issued upon it, and the parties cannot be allowed to 
depart in their proofs from the allegations of their bill. 2 
Daniels Ch. Pl. and Prac., 992; Story’s Eq. Pl., $ 257. 

There is no sufficient error to reverse the decree complained 
of, and it will have to be affirmed with damages and costs to 
the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 
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harleston, 


CHESAPEAKE AND Onto R. R. Co. vs. Lewis H. BosBerr. 


January Term, 1872. 


Although a bill asking for an injunction contains the averment that the defend- 
ant, by cutting a channel through plaintiffs land, when he had granted the 
defendant the right to construct its railroad through his land, would direct 
the water of a creek from his mill, and would work to him irreparable damage, 
yet as there is no averment that the defendant is insolvent, or that its officers, 
agents or servants are transcending their authority, or that any damage 
which may be done to the property cannot be adequately compensated, in 
damages, the injunction must be refused. 


The case came from Monroe county. Judge Maxwell’s 
opinion contains a statement of the question on which the 
cause was determined. 


— for the appellant. 
— for the appellee. 


MaxwELL, J. This is an appeal from an order made in 
vacation, granting an injunction to enjoin the appellant and 
others from cutting a channel through the lands of the plain- 
tiff, to change the current of Wolf Creek, made necessary by 
the construction of the Chesapeake and Ohio R. R. It ap- 
pears from the allegations of the bill that the plaintiff is the 
owner of a tract of about one hundred and eighty acres of 
land, situated on the Greenbrier river, at the mouth of Wolf 
creek, in Monroe county; and that he has granted to the de- 
fendant, the C. and O. R. R. Co., the right to construct its 
road through the said land. 

The averment in the bill is to the effect that the railroad 
company is cutting a channel through the land, so as to 
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divert the waters of the said creek, whereby the damages to 
the mills and property of the plaintiff will be irreparable, if 
they are permitted to go on with the work. While there is 
the averment that the damages to the property of the plain- 
tiff will be irreparable, there is no averment that the rail- 
road company is insolvent, or that the company, its officers, 
agents or servants are transcending their authority, or that 
any damage which may be done to the property cannot be 
adequately compensated in damages. The damages to the 
property may amount to its total destruction, and yet the 
owner may be adequately compensated in damages. The 
plaintiff having granted the right of way over his land for 
the construction of the railroad, is in the same situation in 
respect to his rights and remedies, he would be in if the 
right of way had been condemned by process of law, and 
compensation paid to him or paid into court for him, unless 
the grant of the right of way had contained special reserva- 
tions or conditions. Therefore, upon the charges made in 
the bill the injunction was improperly granted, in violation 
of the 20th section of chapter 42, p. 264, of the Code. 

The order granting the injunction will have to be reversed, 
with costs to the appellant, and the bill dismissed. 


The other judges concurred. 


ORDER REVERSED. 
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‘ 
THomaAs CrEIGH et al. vs. DAavip HEDRICK, USE, ec. 


January Tern, 1872. 


1. Where one of several defendants appears and files a plea to an action of debt, 
which sets up no defense as to any but himself, and no plea is entered for or 
by the co-defendants, the office judgment is not set aside as to any of the par- 
ties but the one who moves so to do, and judgment becomes final against all 


others on the last day of the term at which the case is docketed. 
2. It an obligor in a bond who stands in the relation of surety, gives notice to 


bring suit on it, and subsequently consents to the dismissing thereof, he re- 
mains bound as surety without any new proinise, 

3. One or more of a number of obligors has a right to show that he or they stand 
in the relation of surety on the bond, by parol testimony. 


Action of debt in the circuit court of Greenbrier county. 
Declaration filed March rules, 1867, in the name of David 
Hedrick for use of Tuckwiller, against Thomas Creigh, 
Thomas L. Feamster and W. H. Montgomery. 

The cause came on the docket at April term, 1867, and on 
motion of the defendants the judgment entered at rules was 
set aside, whereupon they filed three special pleas, to which 
the plaintiff, at that time, replied generally. It appears by 
the record, that Feamster and Montgomery only, of the de- 
fendants, filed these pleas. The substance of all these pleas 
was that the defendants Feamster and Montgomery were the 
sureties of Creigh, and that sometime before suit was brought 
defendant Montgomery gave notice to plaintiff to bring suit 
on the bond without delay, which he failed to do, and thereby 
they were both discharged. Defendant Montgomery also 
pleaded that he gave notice in writing, as the surety of 
Creigh and Feamster, to the plaintiff to bring suit, which 
he did, but that the same was soon after dismissed without 
judgment, and no further proceedings were afterward had for 
a long space of time. 
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The plaintiff subsequently withdrew his general replica- 
tion and replied specially to all of the pleas, in substance 
that the defendants Feamster and Montgomery were not 
sureties of Creigh, and did not give notice to bring suit on 
the bond; that if notice was ever given, suit was brought, 
and if dismissed, it was at the defendants’ instance. And 
also that he did, on notice being given, bring suit and after- 
wards at the direction of Montgomery he clid dismiss it. 

A trial was had at December term, 1869. Verdict and 
judgment for the plaintiff, against all of the defendants. Be- 
fore the trial, Creigh offered a plea that he had filed a peti- 
tion in bankruptcy since the institution of the suit, and that 
the proceedings should be suspended as to him, which on 
motion of the plaintiff was rejected as coming too late. 

To the various pleas and replications, objections were made 
and sustained or overruled, and such motions as were consid- 
ered in this court appear in the opinion of Judge Maxwell. 

An exception was taken by the defendant, during the pro- 
gress of the trial, to the refusal of the court to permit the 
defendant Montgomery to prove, by parol testimony, that 
the obligors in the bond were not principals, as the bond on 
its face purported, but that defendant Montgomery was 
merely the security of Creigh. The bond was as follows: 
13900. ] 

Twelve months after date, we, ov either of us, promise and bind ourselves, our 
heirs, &e., to pay David Hedrick, the just and full sum of nine hundred dollars, 
for value received, As witness our hands and seals, with interest from date, this 
the Ist day of March, 1859. THOs. CREIGH. {[SEAL.] 


TuHuos. L. FEAMSTER, {[SEAL.] 
WM. H. MONTGOMERY. [SEAL.] 


The defendants brought the case to this court. 


Dennis, Price & Sperry, Snyder and Davis for plaintiffs in 
error. 
Mathews & Mathews and Harris for the defendant in error. 


MaxweEt., J. This was an action of debt in the name of. 
Hedrick, who sued for the use of Tuckwiller, to recover from. 
Creigh, Feamster and Montgomery, the amount of a certain 
writing obligatory for nine hundred dollars, with interest: 
thereon. The case was on the docket for the first time at the- 
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April term, 1867, of the circuit court, when an order was 
made reciting that the parties came by their attorneys, and 
on motion of the defendants, the judgment entered at rules 
in the clerk’s office was set aside; whereupon they filed their 
special pleas, to which the plaintiff replied generally, and 
the cause was continued. 

It is now insisted here that by this order the office judg- 
ment had at rules against Creigh, was not set aside, but that 
it became final on the last day of that term of the court. 
The language of the order is broad enough to include all of 
the defendants, but so far as can be gathered from the record 
the pleas filed at that term were filed by the defendants 
Feamster and Montgomery only, so that it must be intended 
they are the only defendants referred to. Moreover the pleas 
filed by Feamster and Montgomery could not have been re- 
ceived to set aside the office judgment against Creigh, as they 
set up no defense as to him. Code of Virginia, 1860, p. 714, 
ch. 171, sec. 45; Ender vs. Burch, 15 Gratt., 64; Alderson vs. 
Grimm, 3 W. Va., 229; Hinton vs. Ballard, 4 W. Va., 582. It 
must be held, that the judgment against Creigh became final 
on the last day of the April term, 1867, of the circuit court, 
and all the proceedings had in the cause subsequent to that 
time, in respect to Creigh, are nullities. It is claimed that 
it was error not to overrule the special replications to the 
third and fourth special pleas of the defendant Montgomery. 
These replications admit the bringing of the suit, but aver 
that it was dismissed by consent of the said defendant; but 
it is insisted that it should be averred that the said defend- 
ant promised that if the suit was dismissed he would still 
stand bound. If the defendant Montgomery had given the 
notice, which made the plaintiff bring his suit, he might 
waive his right under the statute by consenting that the suit 
be dismissed, and remain bound as surety without any new 
promise. There is, therefore, nothing in the objection. 

It is claimed that the court erred in excluding the evidence 
from the jury to show that Montgomery was the surety of 
-Creigh. 

On the part of the appellee it is insisted that the defend- 
ants were estopped by their bond from proving that they 
were sureties merely and not principals. The cases cited by 
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counsel for appellee were cases in which it appeared on the 
face of the bond that the parties were bound “as principals,” 
as in the case of Sprigg vs. The Bank of Mount Pleasant, re- 
ported in 10 Peters, 257, and again in 14 Peters, 201, or cases 
in which the defense was attempted to be made in a manner 
not allowed in the jurisdiction in which the cases occurred, 
none of which have any application to the case here. 

The first section of chapter 101 of the Code,. p. 541, which 
has been in force ever since 1794, in some form allows a 
surety, guarantor or endorser, by notice in writing to require 
the creditor to sue, which he must do in a reasonable time. 

In the case of Wrights, adm’r., vs. Stockton, 5 Leigh, a defense 
arising under this statute was made at law. As the evidence 
offered by the appellant was not inconsistent with the face 
of the bond, it was error in the court to refuse to admit it, 
for which the judgment complained of will have to be re- 
versed with costs to the appellants, and the cause remanded 
for a new trial to be had. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Joun L. McMutiin anc GeorGe M. Morrtson vs. Joun D. 
Lewis AND H. C. DiecK1nson. 


January Term, 1872. 


], The rule laid down in the case of Overton’s heirs vs. Davison, 1 Gratt., 211, as lim- 
ited and explained by the case of Clements vs. Iyles, 13 Gratt., 468, adhered to; 
that it is proper in a controversy concerning the boundary or locality of a 
tract of land granted by the commonwealth, pursuant to a survey, to permit 
to go to the jury as evidence the calls and description of a survey made by the 
same surveyor, about the same time, or recently thereafter, of a coterminous 
or neighboring tract, upon which last-mentioned survey a grant has also issued 
from the commonwealth, whether to a party to the controversy or a stranger, 
upon such question of boundary or locality, unless plainly irrelevant, to have 
such weight with the jury as under all the circumstances they may consider 
it entitled to. 

2. A case in which the surveys and grants admitted did not fall within the opera- 
tion of the above rule. 


This was an action of ejectment in the circuit court of 
Kanawha county, brought to February rules, 1861. Verdict 
and judgment for the defendants, Lewis and Dickinson, at 
November term, 1869. 

On the trial the defendants offered in evidence several con- 
tiguous surveys and grants made by different surveyors other 
than the one who made the survey of the land in contro- 
versy, although made about the same time; the survey of 
the latter having been made in 1794, and of the former in 
1795. The plaintiffs objected to the introduction of the con- 
tiguous surveys and grants, “as incompetent evidence to 
prove, or aid in proving, the identity of the land in contro- 
versy ; or to prove, or aid in proving, its corners or lines or 
any one of them, or the bounds thereof.” 

The court overruled the motion to the plaintiffs’ objection, 
and they excepted. 
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The plaintiffs brought the case to this court. 


T. B. Swann and Lee for the plaintiffs in error. 
Miller & Quarrier and Fitzhugh for the defendants in error. 


Lee and Swann maintained: 

1. That the court erred in permitting the jury to receive 
and consider the surveys and grants of the 30,000 acres (to 
Work and Corran), the 19,500 acres, the 27,000 acres, and the 
32,097 acres, as competent and proper evidence to establish 
the identity of the 40,000 acres surveyed and patented to 
Skiles, under which the defendants claimed. 

The survey of Skiles, as we have seen, was made on the 
24th of October, 1794, by one Maurice Reynolds, assistant of 
Reuben Slaughter, who was the surveyor of Kanawha county 
at that time; the survey of the 30,000 acres (for Work and 
Corran) was made on the 10th of January, 1795, by one 
Charles Ferry, who was also an assistant of the said Reuben 
Slaughter, but who was another and different person from 
Maurice Reynolds, the assistant who made the survey of the 
40,000 acres for Skiles. The survey of the 27,000 acres was 
made by Ferry on the 12th of March, 1795; the survey of 
the 19,500 acres was made by Ferry, and bears date on the 
2d of March, 1795, and the survey of the 32,097 acres, bearing 
date on the 20th of May, 1795, was made by one William 
McCreary, who appears to have been also an assistant of the 
said Slaughter, but was another and different person from 
the assistant who made the survey of the 40,000 acres for 
Skiles, and from him who made the 30,000 acres, the 27,000 
acres, and the 19,500 acres, the other surveys referred to. 

Thus it will be observed, that although the grants of the 
27,000 acres, the 30,000 acres, the 19,500 acres, and the 32,097 
acres were all prior in date to that of the defendants’ 40,000 
acres, yet that the surveys on which they were founded were 
all junior, in point of time, to that of the 40,000 acres, and 
were all made by other and different surveyors than the one 
by whom the survey of the 40,000 acres was made and re- 
turned. The court, however, permitted those junior surveys, 
made at different periods, ranging from three months to 


seven, from the time when the 40,000 acre survey was made, 
19 
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and by different officers from the one who made the survey 
last named, to go to the jury in connection with the grants 
issued upon them, not merely as evidence of title outstand- 
ing in others superior to that under which the plaintiffs 
claimed, but also as evidence competent and proper to iden- 
tify and locate the survey of 40,000 acres claimed by the 
defendants. 

It is presumed that this ruling was made upon the author- 
ity of the case of Overton’s Heirs vs. Davison, 1 Gratt., 211. It 
is submitted that it was an entire misapplication, amounting 
to total perversion, of the principle laid down by the court 
in that case. 

It is true that in Overton’s Heirs vs. Davison, the court of 
appeals held that on the question of the locality and identity 
of the survey under which the demandants in that case 
claimed, surveys made for other parties about the same time, or 
recently thereafter, by the same surveyor, of coterminous or neigh- 
boring tracts upon which grants had issued from the com- 
monwealth, were proper evidence touching such locality and 
identity, unless plainly irrelevant. What was meant by the 
court by the expressions, “about the same time” or “re- 
cently thereafter,” must be deduced from the case itself. The 
surveys which were offered in evidence for the purpose of 
giving locality to the survey under which the demandants 
claimed, were both made in the same month of the same 
year in which the demandants’ survey was made. It was 
made in the month of April, 1785, but the day of the month 
on which it was made is not given. The survey of Thomas, 
one of the two offered in evidence, was made on the 28th of 
April, 1785, and the survey of Lewis, which was the other, 
was made on the 29th of April, 1785. Thus the surveys 
offered in evidence were made within a few days of that 
whose identity and locality they were offered to prove, and 
all that can be deduced from the case is, that surveys made 
within a few days, less than thirty, of that whose identity is 
sought to be established, are admissible in evidence unless 
plainly irrelevant. Surely it cannot be maintained that un- 
der the authority of that case the survey of the 32,097 acres 
made seven months after the 40,000 acre survey, or the sur- 
vey of 19,500 acres, or that of the 27,000 acres, both made 
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some five months afterwards, or even that of the 30,000 acres 
made some three months afterwards, could be received in 
evidence to give locality to the tract of 40,000 acres. There 
is nothing in the opinion of the court to warrant the exten- 
sion of the meaning of the expressions, “about the same 
time” or “recently thereafter,” so as to cover periods so much 
greater than that which occurred in the particular case, and 
touching which they were employed. Whilst the court held 
that surveys made within a few days of the principal survey 
might be considered as made about the same time, or re- 
cently thereafter, within the meaning of the rule pro- 
pounded, it is not to be taken that it would have considered 
a survey made some seven months after, or even one made 
some three months thereafter, as being within the rule, and 
reason and analogy are alike against it. There must be some 
limit to the scope of an expression used concerning a period 
of certainly less than thirty, and probably less than ten days; 
and where is it to be found if you shall hold that seven 
months, or even three, can be embraced within it? Surely 
there is not that savor of recency about a survey made seven 
months, or five months, or even three months, after the prin- 
cipal one which it is intended to illustrate, which should 
impart to it the character of legal and competent testimony 
on that ground alone, whilst it is confessedly res inter alios 
acta, and as such otherwise legally inadmissible. After such 
« period it could not be in any sense, or by any stretch of 
legal intendment, a part of the res gestw, nor could the mak- 
ing of such subsequent survey tend, by any natural process 
of deduction, to illustrate the identity of the former. 

Again, according to the opinion of the court of appeals, 
the subsequent surveys, to be admitted in evidence, must 
have been made by the same surveyor. What is the principle 
of the admissibility of such evidence indicated by this re- 
quirement? Manifestly it is that as the surveyor who does 
the work in the field of meting and bounding the survey 
which he makes, is necessarily personally acquainted with 
its lines and corners; if the principal survey and those 
which are sought to be used to illustrate it were all made by 
the same surveyor, the presumption is that he personally 
knew the lines and corners of them all; and if in the subse- 
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quent surveys he has called for the principal survey, and if 
the former are identified and located, then they will furnish 
legitimate aid in identifying and locating the latter, and will 
be competent and proper evidence for that purpose upon 
strength of the supposed personal knowledge of the surveyor 
who made them all, of their respective lines and corners. 
But this principle is manifestly founded upon the personal 
knowledge of the surveyor, and can have no application to 
the case in which the surveys sought to be used as evidence 
to give location to the principal survey, although they all 
chanced to be assistants of the same principal surveyor. 
Neither Slaughter, the principal surveyor, nor Ferry nor 
McCreary, his deputies, who made the subsequent surveys, 
cin be presumed to have had any such personal knowledge 
of the lines and corners of Skiles’ 40,000 acre survey made 
by Reynolds, as would impart tothe certificates of Ferry and 
McCreary of those subsequent surveys, the character and 
dignity of evidence as to the lines and corners of the 40,000 
acre survey against third persons, strangers alike to all of 
said surveys and those claiming under them. The law 
makes these subsequent surveys evidence, not because of the 
official character of the principal surveyor, or of the relation 
between him and his deputies or assistants, or of that be- 
tween the assistants themselves, but because of the personal 
knowledge necessarily possessed by, or at least imputed to, 
the particular person who made both them and the particular 
survey. Had the subsequent surveys offered in evidence to 
identify Skiles’ 40,000 acre survey, been made by Reynolds as 
assistant for Slaughter, they would have been properly ad- 
mitted under the rule propounded in Ozerton and Davison, not 
because he was the deputy of Slaughter, in whose time they 
were all made, or in virtue of the office, but because he was 
the same deputy—the same man—who made them all, and is 
presumed to have had a personal knowledge of the lines and 
corners of the 40,000 acre survey made also by himself, when 
he called for them in his certificate of the subsequent sur- 
veys. That Reynolds, Ferry and McCreary were all deputies 
of Slaughter, did not, by any legal necessity or intendment, 
impart to Slaughter, or to Ferry, or McCreary, any such 
actual knowledge of the lines or corners of a survey made by 
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Reynolds, as such deputy, as would make a subsequent survey 
made by Slaughter himself, or by Ferry or McCreary, though 
calling for Reynolds’ survey as they found it on the surveyor’s 
book, legitimate evidence as to the lines and corners of the 
survey made by Reynolds. It may very well have been, and 
probably was the fact, that they knew nothing personally of 
the lines and corners of the survey made by Reynolds. They 
may have adopted them for subsequent surveys, just as they 
found them described in the survey returned by Reynolds. 
That the admissibility of another survey made about the 
same time—i. e., either recently before or recently after the 
principal survey, and by the same surveyor, to establish the 
identity and locality of the principal survey, is founded upon 
the idea of actual or supposed knowledge of the surveyor 
who made it, is apparent from the nature of the subject and 
from the terms in which the rule is propounded in Overton 
und Davison. It is evidence because it is a record or entry of 
an officer, regularly made in the discharge of his official duty, 
and of facts that occurred in his presence or within his per- 
sonal observation. 1 Stark. Evy., 242. If the entry be of 
facts that did not occur in the presence of the officer making 
the entry, it is not evidence of such facts. 1 Greenleaf Ev., § 
493. Doe vs. Bray, 8 B. & C., 813. 1 Stark. Ev., 243. And 
an entry, though official, is not evidence of facts not required 
to be recorded in it. 1 Greenl. Ev., §$ 493. Now a certificate 
of a survey made by a different surveyor from the one who 
made the survey which it is sought to identify by the former, 
can satisfy none of these requirements, although both survey- 
ors happened to be deputies of the same principal surveyor. 
It was not necessary to the validity of the subsequent survey, 
that the lines and corners which it called for should be re- 
cited as those made for a previous survey, nor were those 
lines and corners marked or made such in the presence of 
the surveyor who made the snbsequent survey, as they were 
so made and marked at a different time, and by another per- 
son. And, according to the rule as propounded by the court, 
the survey offered in evidence must have been made about the 
same time, recently before or recently after that which it is 
to be used to illustrate, and must have been made by the same 
surveyor. It must not have been the work of a different sur- 
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veyor, because he would not necessarily have any personal 
knowledge of the work of the other who had made the sur- 
vey sought to be identified. and if they were both by the 
same surveyor, they must have been made about the same 
time, because if the second were made after an interval of 
time greater than a few days, or certainly a brief period, the 
law will not trust the “uncertain testimony of slippery 
memory,” and will exclude the testimony altogether. Count- 
ess of Rutland’s Case, 5 Rep., 25. 

The case is clearly, therefore, not within the rule of Overton 
and Davison, and we have the authoritative expression of 
opinion of the court of appeals repeated in several cases, 
that the rule as to the admissibility of this confessedly ex- 
ceptional species of evidence should not be extended further 
than it has been heretofore carried by the courts. Sinith’s 
lessee vs. Wolf, &c., (decided in September, 1852, but not re- 
ported.) Stinchcomb vs. Marsh, 15 Gratt., 208. See also Sinith 
& al. vs. Chapman, 10 Gratt., 455. Clements vs. Kyles, 13 
Gratt., 468. 

2. The court erred in permitting the plat and certificate of 
the survey made by Mathews to go to the jury as competent 
evidence on the question of the identity and boundary of 
the 40,000 acres under which the defendants claimed the 
premises in controversy. 

This plat and survey were made by Mathews, who was one 
of the commissioners of forfeited and delinquent lands for 
the county of Kanawha, in the course of the proceedings 
touching the forfeiture and sale of the 40,000 acre survey 
made for Skiles. 

The defendants claimed title under the grant to Skiles, and 
it was, of course, competent for them to connect themse! ves 
with the patentee by shewing the record of the proceedings 
resulting in the sale of the land as forfeited, their purchase 
thereof, and the deed made to them by the commissioner, 
under the order of the court; and if the survey made by 
Mathews pending the proceeding, became a part of the 
record, it was competent for the defendants to exhibit 
it to the jury as a part of the record, but only for the same 

purpose as the entire record, to wit, to connect themselves 
with the patentee. But the defendants were not content 
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to read it for that. purpose. They claimed to use it as 
evidence per se to fix the identity and boundaries of the 
Skiles survey as against the plaintiffs in this case, and 
the court sustained their claim, and held it to be com- 
petent evidence for that purpose. It is difficult or impos- 
sible to perceive in what view or on what principle this 
ruling can be defended. The object of the proceeding in 
which this survey was made was not under the law to obtain 
a decree of condemnation of the land as forfeited that would 
be binding as well on strangers as on the owner, as being a 
judgment in rem, nor does the order of sale made by the 
court, with the confirmation of the sale and the deed to the 
purchaser, under the order of the court, have that effect, for 
this court has decided that, notwithstanding all these, the 
owner of the land may, in ejectment against parties in pos- 
session, and who rely on the decrees and orders of the court, 
in such proceeding, shew that he had paid the taxes on the 
land, and that, in point of fact, it was not forfeited. Twiggs 
vs. Chevallie, not yet reported. Still less was it the object of 
such a proceeding under the statute, to ascertain and fix the 
locality and boundaries of the land supposed to be forfeited 
by a decree in the nature of an adjudication in rem, that was 
to be conclusive evidence as against strangers. For the pur- 
poses of its action, the court assumes the forfeiture and iden- 
tity of the land as reported by the commissioner, leaving 
both or either to be contested in any subsequent proceeding, 
even by the owner himself, and, a fortiori, by strangers to 
him and his title, and to the proceeding in the court. 

Whilst, then, the entire record of the proceeding before 
the court, including the survey made by Mathews, might 
properly have been read to the jury for the purpose of con- 
necting the defendants with the patentee, the survey, with 
or without the rest of the record, was no evidence as against 
the plaintiffs, claiming under a distinct title for any other 
purpose. 

It was made some forty-six years after the original survey 
made by Reynolds, without notice to the plaintiffs, against 
whom it is used as evidence, and in their absence, and in a 
proceeding to which they were entirely strangers. 

It stood upon no different footing than a survey made ina 
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cause in which the plaintiffs were neither parties nor privies, 
or a private survey, neither of which, as all will agree, could 
have been given in evidence against the plaintiffs in this 
cause, to fix the locality and boundaries of the survey under 
which the defendants claimed title to the premises. The 
survey made by Mathews amounted to no more than a mere 
recital in the course of the proceeding for the sale of the 
property, as to the locality or identity of the tract patented 
to Skiles, and could have no other or greater legal effect as 
against the plaintiffs in this action than a recital to the 
same effect in a deed of conveyance from Skiles to the defend- 
ants, had the title been transferred in that way directly from 
Skiles to them, instead of by the decree of the court and the 
sale and conveyance of the commissioner. 

In neither case would such recital be considered evidence 
of the fact recited as against third persons. 

It is submitted, therefore, that the court clearly erred in 
suffering the jury to receive and treat the survey made by 
Mathews as evidence to fix the locality and boundaries of the 
Skiles survey. 

And on both grounds of error assigned the plaintiffs in- 
‘sist that the judgment of the circuit court should be reversed 
and a retrial directed. 


MAXWELL, J. This was an action of ejectment in the cir- 
cuit court of Kanawha county. The jury found a verdict for 
the defendants, on which the judgment of the court was ren- 
dered, from which judgment the plaintiffs have appealed to 
this court. The plaintiffs claimed title under a grant from 
the commonwealth bearing date March 1st, 1860. The de- 
fendants claimed title under a grant from the commonwealth 
of Virginia to Jacob Skiles, for a tract of 40,000 acres of land, 
bearing date on the 11th day of July, 1798, founded upon a 
survey made on the 24th day of October, 1794, by Maurice 
Reynolds, assistant for Reuben Slaughter, surveyor of Ka- 
nawha county. For the purpose of showing, and to aid in 
showing, the identity of the said tract of 40,000 acres under 
which the defendants claimed, they gave in evidence to the 
jury copies of the following surveys, together with the grants 
which issued thereon respectively: A survey bearing date 
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March 12th, 1795, made by Charles Ferry, assistant to Reuben 
Slaughter, surveyor of Kanawha county, for John Steel for 
27,000 acres of land, which survey calls for ‘‘a post in a line 
of Jacob Skiles’s survey of 40,000 acres; thence with his 
lines south 45, west 520 poles, to white oak and hickory; 
south 60, east 160 poles, to a beech and gum; south 30, east 
200 poles, toa white oak and poplar; south 20, east 80 poles, 
to a sugar and beech; south 41, east 520 poles, to two 
beeches; south 29, east 152 poles, to two beeches; south 
30, west 80 poles, to a cucumber tree on the waters of 
Campbell’s creek ; south 25, east 180 poles, to two beeches 
and a white oak; thence leaving Skiles’s line,’ &c. <A sur- 
vey bearing date January 10th, 1795, made by Charles Ferry, 
assistant to Reuben Slaughter, surveyor of Kanawha county, 
for Andrew Work and Robert Corran, for 30,000 acres of land, 
which survey calls for a corner to the 27,000 acre John Steel 
survey, “in a line of Jacob Skiles’s survey of 40,000 acres, 
and with his line, north 45, cast 1.675 poles to two beeches 
and a gum corner to Skiles’s and also corner to a survey of 
50,000 acres made for John Barclay,’ &c. A survey bearing 
date Mareh 2d, 1795, made by Charles Ferry, assistant to 
Reuben Slaughter, surveyor of Kanawha county, for John 
Steel, for 19,500 acres of land, which survey calls to begin 
‘at a sugar tree, beech and maple on a fork of Bell creek, 
about a half a mile up said fork from the road that leads 
from Gauley to the boat vard, being corner to Skiles’s survey 
of 40,000 acres, and also corner to a survey of 50,000 acres 
made for John Barclay,” &c. A survey bearing date May 
20th, 1795, made by William McCreary, assistant to Reuben 
Slaughter, surveyor of Kanawha county, for Jacob Skiles, for 
32,097 acres of land, which survey calis to begin “at a sugar 
tree, beech and maple on a branch of Bell creek, corner to 
said Skiles’s survey of 40,000 acres and Barclay’s 50,000 acre 
survey,” &c. After these surveys and the grants founded 
thereon, were given in evidence, the plaintiffs moved to ex- 
clude them from the jury as incompetent evidence to prove, 
or aid in proving, the identity of the said 40,000 acre tract 
of land granted to Skiles, or to prove, or aid in. proving, its 
corners and lines, or any one of them, or the bounds thereof. 


But the court refused to reject the testimony of said survey- 
20 
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or grants, or any or either of them, as incompetent evidence 
to prove, or aid in proving, the identity of said 40,000 
acre tract of Skiles, or to prove, or aid in proving, its 
corner lines and bounds thereof, but permitted each and 
all of said surveys and patents to go to the jury as 
evidence, and proper and competent for that purpose, 
and left its weight to the jury. To which the plaintiffs 
excepted. It is insisted here for the plaintiffs and appel- 
lants, that the circuit court erred in permitting the jury 
to receive and consider the surveys and grants of the said 
tracts of land, as competent and proper evidence to establish 
the identity of the 40,000 acres surveyed and patented to 
Skiles, under which the defendants claimed. The reason 
assigned by the appellants is that the surveys of the four 
tracts of land for 27,000 acres, 50,000 acres, 19,500 acres and 
32,097 acres respectively, were all made by surveyors other 
and different from the survevor who made the survey of the 
40,000 acre tract. In the case of Overton’s heirs vs. Davison, | 
Gratt., 211, the supreme court of appeals of Virginia held 
that in a controversy concerning the boundary or locality of 
a tract of land granted by the commonwealth, pursuant to a 
survey, the calls and description of a survey made by the 
same surveyor about the same time, or recently thereafter, of 
a coterminous or neighboring tract, upon which last-men- 
tioned survev a grant has also issued from the common- 
wealth, whether to a party to the controversy or a stranger, 
is proper evidence upon such question of boundary or local- 
ity, unless plainly irrelevant; to have such weight with the 
jury as under all the circumstances they may consider it en- 
titled to. In the case of Clements vs. Kyles, 13 Gratt., 468, an 
effort was made to extend the doctrine of Overton vs. Davison. 

To identify and locate a certain wood survey, two other 
grants upon surveys not made by the same surveyor who 
made the wood survey, were allowed by the circuit court to 
be given in evidence, but the court adhered to the rule laid 
down in Overton vs. Davison, and reversed the circuit court. 
These are the only two cases to which our attention has been 
called, decided by the Virginia courts, in which the question 
has been raised. The refusal of the court in the case now 
before us to exclude the surveys and the grants founded 
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thereon, from the jury, as evidence tending to locate the sur- 
vey in dispute, was in violation of the rule laid down in the 
case of Overton vs. Davison, as limited and explained by the 
case of Clements vs. Kyles, and therefore erroneous, as no prin- 
ciple or precedent can be found for extending the rule any 
farther than it is laid down in Overton vs. Davison. 

A point is made by the counset for the appellants on the 
supposed improper admission of the plat and survey of 
Mathews, commissioner of delinquent and forfeited lands, 
but the record does not show that any objection was made in 
the court below, so as to raise the question here. 

The judgment will have to be reversed with costs and the 
cause remanded. 


Berkshire, P., concurred with Maxwell, J. 
Judge Moore declined to give any opinion. 


JUDGMENT REVERSED. 
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Forp & BurpDett vs. SAMUEL McCuuna. 


=.) 
is. 


January Term, Is 


McClung makes an order to the bank at Lewisburg payable to the order of P., 
who endorses it to D., who endorses it to plaintitls FP. & B. It is dated in Sep- 
tember, 1862, but is not presented to the bank until after the war, and McC, has 
no notice of its non-acceptance and non-payment until that time. F. & B. 
bring suit ‘against McC., the drawer, The parties all resided in Greenbrier 
county. 


I. The making or drawing of the order implied the indebtedness of the 
drawer to the payee. to at least the amount of the order. And as the 
only issue between the parties in this action (ni! debet) was, whether under 
the proofs in the case the plaintiffs were entitled to recover, it was not 
pertinent or material to such issue to inquire into the consideration upon 
which the order was founded. For, if by reason of the misconduct or 
negligence of the payee or his endorsees, the defendant is not liable to 
the plaintiff for the amount of the order, he is entitled to the benetit of 
it, Whether it was originally drawn to pay an existing indebtedaess to 
the payee, or for any other purpose. 


II. It was not error to refuse to instruct the jury, that if Me%. had no funds 
in the bank at the date of he order except Confederate money, he was 
not entitled to notice of dishonor by non-payment; and if he had no 
funds in the bank at the time of drawing the order, and he knew that 
fact, that no notice to him was necessary. 


III. There is nothing in the circumstances of this case to bring it within any 
of the exceptions to the rule that, the drawer and endorsees of a bill of 
exchange, or order, are encitled to prompt notice of the non-acceptance 
or non-payment, in order that the former may look after his funds and 
withdraw or secure the same, and the latter may take the necessary steps 
to secure himself; and that upon the failure to receive such notice, they 
are discharged from liability; and the bill, or order, as between the 
drawer and payee or endorsee, will be considered paid. 


IV. The law, in the case of failure to give notice, implies injury to the* 
drawer, and nothing appears in the case to sufficiently rebut the presump 
tion that,if he had been been duly notified of the non-payment of the 
order, he might not have secured his funds or at least arranged to have 
paid the order out of the same. 
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Action of debt brought in the circuit court of Greenbrier 
county, to August rules, 1866, by the firm of Ford & Burdett 
against Samuel McClung. Judgment for the defendant, June 
term, 1870. 

The following check or order was the basis of the suit: 

P ‘“‘ SEPTEMBER 10, 1862. 
*“ Cashier of the Farmers’ Bank of Virginia, at Lewisburg, Va.- 


“Pay to the order of Stephen A. Porter five hundred and thirty-four dollars and 
forty-one cents, for value received, and charge to my account. 


($534.41.] “SAMUEL MCCLUNG.” 
Pal 
Endorsed: 
* Pay to the order of Smith Darnell. STEPHEN A. PORTER.” 
“ Pay to the order of Ford & Burdett, SMITH DARNELL.” 


It is unnecessary to state the pleadings, as the case did not 
turn upon any technicality connected therewith, except that 
the issue was joined on nil debet. 

The evidence was substantially that, in September, 1862, 
the plaintiffs cashed the check for Darnell, it appearing that 
the bank had sent off its funds from Lewisburg for safety. 
That after the war, Ford had called on defendant for the 
amount of it, and he had declined to pay. That Darnell had 
presented the check at the bank in September, 1862, and was 
informed that the funds had been carried away for safety, 
and was offered a check on Staunton or Lynchburg for the 
amount, but he declined to receive it. That on the Ist of 
January, 1862, defendant had a deposit in the bank of six 
thousand dollars, principally Confederate money; that no 
business was done in the bank from August, 1862, to October 
15th of the same year, when it was resumed, and the business 
was generally transacted with Confederate money. That the 
check or order in suit was never again presented. Plaintiffs 
never mentioned to the cashier of the bank anything about 
the check or order until after the war. 

Defendant proved that at the time of drawing the check or 
order he had deposits in the bank, largely in excess of the 
amount thereof; that defendant (by his own testimony) 
never heard of it again until after the war. The plaintiif 
offered to prove the consideration of the check, that it was 
given in consideration of the settlement of an estate of which 
the defendant was personal representative, and that he had 
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been allowed a credit therefor, Xe. 
he excepted. 

The plaintiffs moved the court to instruct the jury as fol- 
lows: “If the jury believe that at the date of the check in 
the case, to wit, 10th September, 1862, the defendant McClung 
had no funds in the Farmers’ Bank at Lewisburg, except 
Confederate money, then the said McClung was not entitled 
to notice of dishonor by non-payment; and if the jury fur- 
ther believe that at the time of drawing the check that de- 
fendant had no money in the bank at Lewisburg, and he 
knowing he had none therein, then that no notice was neces- 
sary.” 

But the court instructed the jury as follows: “Unless the 
jury believe from the evidence that the plaintiffs, when they 
became the endorsees of the check in the declaration men- 
tioned, used due diligence to collect the same by presentation 
for payment at the bank, and if dishonored, gave immediate 
notice thereof to the defendant, then they will find for the 
defendant; and the fact that the effects of the bank were 
removed from the banking house at the time they obtained 
the check would not excuse them from the duty of presenta- 
tion of the check for payment, nor from giving notice of its 
dishonor, unless it was notoriously known that the effects 
had been removed; then such presentation was not neces- 
sary.” 

To the refusal of the court to give the instructions asked 
and the giving of the above instruction, the plaintiffs again 
excepted. 

After the verdict of the jury for the defendant, plaintiffs 
moved to set it aside as contrary to law and evidence, which 
was overruled, and he again excepted. 


but this was refused, and 


Dennis for the plaintiffs in error. 


Mathews & Mathews for defendant in error. 

If the court below erred, it was in overruling the demurrer 
to the declaration and sustaining the objection made to four 
of the special pleas. It was not error to sustain the objection 
to the testimony offered by the plaintiff to show the consid- 
eration of the check, as between the defendant and S. A. 
Porter, tl e payee. 
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The plaintiffs, admitting that it was not shown necessary to 
the consideration of the check, vet contended that this testi- 
mony was admissible, “as a part of the res geste /” It cannot 
be seriously urged, in this court, that when a plaintiff sues 
upon negotiable paper, he may introduce testimony as to a 
long series of transactions, which gave rise to the making of 
the note sued on, and as to other transactions subsequent to 
the making of the paper, and do this upon the ground that 
such transactions are a part of the res gest. It was very 
evident that the plaintiff thought he could use such testi- 
mony, however illegal, with great effect upon the jury, and 
quite as evident that the court was constrained to exclude it. 
The check would have been worth no more to the plaintiffs, 
if Porter had paid for it with gold. 

The plaintiits say “the character of the debt which’ the 
defendant was attempting to discharge, ought to have gone 
to the jury in connection with his method of discharging it. 
As the declarations of a servant, at the time of leaving his 
master, are admissible as part of the res gest, to show the 
motive of his departure, so the character of the debt for 
which the check was really given, together with the subse- 
quent fact that McClung had gotten credit for the amount of 
the check, ought to have gone to the jury, if, for no other 
purpose, to show his motive, which was, as the plaintiffs say, 
to make a safe investment of his worthless Confederate 
money, by paying off the legacy due to these heirs, and then 
reimbursing himself,” &c. So, upon an action of debt upon 
an inland bill, by a holder against the maker, you may intro 
duce testimony to show the motive of the maker in making 
the note, and to ascertain whether he was a successful specu- 
lator. 

It would, perhaps, be more satisfactory to both court and 
counsel, if the learned attorney who makes this announce- 
ment would support it by a reference to pertinent decisions. 

Great sympathy is manifested, on the part of the plain- 
tiffs, for the heirs of Charles McClung, deceased, for whoin 
the proceeds of this check, as is alleged, were intended. 
These heirs and distributees are not parties, either in name 
or interest, to this suit, nor are they represented before this 
court. All that they ever received for this check was the 
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Confederate money paid by the defendant, Ford, to Smith 
Darnell, and with this they have remained satisfied. If the 
defendant, Ford, will pay to these unfortunate distributees 
the amount of the check, in gold or legal currency, he may 
then, with some reason, complain if he cannot recover in 
legal currency. Having, however, paid Confederate money 
for it, he cannot expect to recover anything of greater value. 

When he purchased the check, he knew that the bank was 
receiving and paying nothing but Confederate money; he 
knew that the prevailing, and, indeed, the exclusive currency 
in Greenbrier, was Confederate money; he knew, too, that 
the funds of the bank had been temporarily removed, and he 
knew that it was intended that this check should be paid 
with Confederate money. He was a merchant of Lewisburg, 
loyal to the Confederacy, selling his goods for Confederate 
money, of which he had, no doubt, an abundance, and which 
he was on the alert to invest in almost any kind of property. 
The appearance of Darnell with defendant’s check was re- 
garded by him as an opportunity for a speculation. He 
bought the check, paid for it with the treasonable currency 
of the late Confederacy, never presented it for payment, but 
kept it upon the chance of collecting it in legal currency 
after the war, and was disappointed, He gambled and lost, 
and his comments upon the conduct of the defendant are but 
the growl of a disappointed speculator. 

The plaintiffs’ counsel cites 1 Par. on Notes and Bills, p. 
543: “If the drawee owes the drawer a sum of money, as 
executor, this has been held not to give the drawer such a 
right to draw in his own name as will entitle him to notice 
of non-payment,” and asks why the converse of the proposi- 
tion should not be true? Neither the proposition nor its 
converse can have any application here. This proposition 
simply announces the well settled rule, that when funds are 
deposited to one’s credit, as a fiduciary, he cannot draw upon 
them in his individual character, or without describing him- 
self asa fiduciary. If he does, he is not entitled to notice of 
the dishonor of his check. 

It has never been held that one may not pay a debt or 
legacy due from him, as a fiduciary, with his individual 
funds. 
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The plaintiffs claim that the defendant had no funds in 
bank. Ist, ‘“ Because his money had been removed to some 
place of safety.” 2d, “ Because, if not removed, it was Con- 
federate money.” 

As to the first reason: To have money in bank, it is not 
necessary that it should be actually in the vault of the bank, 
but it is sufficient if it is in its custody or control, or to one’s 
credit on the books of the bank. 


As to the second reason: If the defendant’s funds were 
Confederate money, the check was drawn to be paid in such 
money, and this was known to the plaintiff, who purchased 
it with just such money. 

Is the drawer of a check entitled to notice of dishonor ? 
This question has been discussed, at some length, by the 
attorney for the plaintiff, though it is not, we conceive, a 
question of this case. 

A check “inust be presented within a reasonable time, in 
order to charge the drawer or endorser, in case of failure of 
the drawee. The fact that it is presumed to be drawn against 
deposited funds, makes it of even greater importance than in 
the case of a bill that a check should be presented, and that 
the drawer should be notified of the non-payment, and that 
he and any endorser should be discharged by neglect of 
notice.” 2 Parsons on Bills and Notes, p. 71, and cases cited 
in Note C. “Where there is no presentment of the check, or 
no notice, there is, of course, a presumption of injury to the 
drawer.” Ib. p. 71. 

Facts to excuse notice have neither been stated in the 
declaration, nor have they been proven. “ When a plaintiff 
relies on facts to excuse notice, he must state them in his 
complaint; and an averment of due notice is not sustained 
by proof of excusing facts.” Little vs. Phenix Bank, 2 Hill, 
425. Also, 2 Parsons on Notes and Bills, p. 72: “the rule of 
reasonable time is generally the same as to drawer and en- 
dorser.” “And, in most cases, it is held that a check should 
be presented the day after it is received.” Ib., p. 72, Note H 
and cases there cited. 

“There is no doubt that a check must be presented for pay- 


ment within a reasonable time, and it seems, by the best 
21 
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authority, that this is the same time as required in the case 
of a bill or note.” Ib., p. 75, and Note R. 

In the Merchant’s Bank vs. Spicer, 6 Wend., 443, Maroy, J., 
lays down the rule: “Checks are considered as having the 
character of inland bills of exchange, and the holder, if he 
would preserve his right to resort to the drawers and en- 
dorsers, must use the same diligence in -presenting them for 
payment, and in giving notice of the default of the drawee, 
that would be required of him as the holder of an inland bill.” 

The onus of showing that the drawer has sustained no 
injury by the failure to give him notice rests on the holder. 
2 Hill, 425; Cruger vs. Armstrong, 3 Johns. Cas., 5. 

“Tt may be inferred, from all the cases, that the drawer is 
not generally liable until after demand on the drawee, and 
refusal, and, in this respect, is regarded only as surety of 
drawee.” 2 Parsons on Notes and Bills, Ch. IIL, checks, p. 77. 

“As checks are seldom made, or rightfully used, for circula- 
tion, a few days delay would charge the taker with negligence ; 
and whether the taker exercised reasonable caution, seems to 
be a question of fact for the jury.” Rothschild vs. Corney, 9 
B. & C., 388; Brooke vs. Mitchell, 9 M. & W., 15; Borhin vs. 
Sterling, 7 T. R., 423, 429. 

The jury, in this case, are of the opinion that the plaintiffs 
had not exercised due diligence, and found a verdict for the 
defendant. 

It is contended, in the plaintiff's argument, that “the court 
will take judicial notice of the fact that from the 17th day of 
April, 1861, to the close of the war, there were no officers in 
Greenbrier county, recognized as officers of the reorganized 
government of Virginia, the State of West Virginia, and by 
the United States, and this would include notaries public,’ 
and this statement is relied on to excuse the absence of notice. 

The decisions of the courts of the United States would not 
authorize this court to hold that the acts of notaries of the 
States in rebellion are void, or that there was no legal offices 
of notary in these States during the war. In the case of Ten- 
nett vs. McCally, in the United States district court of Alabama, 
Judge Busteed held that acts done by persons in the States in 
rebellion, if regular and authorized by the powers regnant, 
must be recognized as legal, provided these acts were not done 
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in aid of the rebellion. He held that notaries public, post- 
masters and mail-carriers, were regular and authorized by the 
power regnant, and that their acts, in the premises, did not 
affect, in any manner, the issue between the governments of 
the United States and the Confederate States. This case was 
decided upon the authority of Thorington vs. IHuilley, and 
Texas vs. White, 7 Wallace. 

The intervention of a notary is not necessary to a notice of 
dishonor for non-payment. A certificate of a notary of a pro- 
test of a note has been made by statute evidence of the facts 
therein stated; but this certificate is not the only means by 
which these facts may be proved. It is not the protest of a 
check, but the notice ot its dishonor that fixes the liability 
of the drawer. 2 Rob. Pr. (mew) p. 192. 

The fact that there was not a notary in Greenbrier, if such 


, CA2NNOt excjise the ¢ sence of notice. 2 Parsons 


[t ig not proven that the check was ever presented to the 
bank for payment, by any one, or that it had ever been dis- 
honored. In was certainly never presented for payment by 
the plaintifis. The plaintiff, Ford, does not state that he ever 
presented the check at the bank for any purpose, and it is 
proven that he never mentioned the check to the officers of 
the bank until after the war, and then he merely mentioned 
it. but did not present it at the bank. 

It is not proven that the defendant ever knew that the 
check had not been paid, until the institution of this suit. 

[t is true that the plaintiff, Ford, testifying in his own be- 
half, states, that late in 1863, or early in 1864, he informed 
the defendant that the check had not been paid. The defend- 
ant testifies that he never heard of the check from the time 
he drew it, until after the close of the war. 

It is evident, from the authorities already cited, that the 
court did not err in giving the instruction complained of, and 
that the plaintiffs were required to use due diligence to collect 
the check, and that it was for the jury to determine whether 
such diligence had been used. 

As the plaintiffs have failed to prove that the defendant 
ever had notice of the dishonor of his check, or that the check 
was ever dishonored for non-payment, or even that it was ever 
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presented for payment, it is difficult to conceive of any ground 
upon which they can hope to recover in this action. 


BerksuireE, P. This wasan action of debt, by the endorsees 
of an order, against the drawer. 

The order was drawn by the appellee, on the cashier of the 
Farmers’ Bank of Virginia, at Lewisburg, in favor of Stephen 
A. Porter, and endorsed by the latter, before presentation to 
the drawee for acceptance or payment, to Smith Darnell, and 
by him to the plaintitis. There was a demurrer to the decla- 
ration and to each count, which was sustained, and leave 
given to the plaintiffs to amend the same, which, by consent 
of parties, was done in court. The amended declaration, and 
each count, was also demurred to, but the demurrer was over- 
ruled. The defendant pleaded ni/ debit, and also tendered five 
special pleas; numbers 2, 3, 4 and 5 of which pleas were, on 
motion of the plaintiffs, rejected, and issue was joined on 
numbers 1 and 6; but the latter was withdrawn by the de- 
fendant without objection, before the trial. In the view that 
is taken of the case, it will not be necessary to consider any 
of the questions that might arise on the demurrer to the 
declaration or rejection or withdrawal of the pleas, as they 
could not be to the prejudice of the appellants. The ques- 
tions made in the record that it is necessary to consider, are 
three: 1st, Did the court err in refusing to allow the appel- 
lants to introduce evidence tending to prove the consideration 
of the order, mentioned in their first bill of exceptions? The 
drawing or making of the order implied the indebtedness of 
the drawer to the payee to, at least, the amount of the order. 
And as the only issue between the parties in this action was 
whether, under the proof in the case, the plaintiffs were enti- 
tled to recover, it could not, it appears to me, be pertinent 
or material to such issue, to enquire into the consideration 
upon which the order was founded. For, if by reason of the 
misconduct or negligence of the payee or his endorsers, the 
defendant was not liable to the plaintiffs for the amount of 
said order, it is clear that he is entitled to the benefit of it, 
whether it was originally drawn to pay an existing indebted- 
ness to the payee, or for any other purpose. 2d, Was there 
error in giving or refusing the instructions set out in the 











COURT OF APPEALS OF WEST VIRGINIA. 165 








Jan’y Term, Ford & Burdett vs. McClung. 1872 





appellant’s second bill of exceptions? The plaintiffs and 
defendant each asked for an instruction, both of which seem 
to have been refused, and one given by the court in lieu of 
them. Neither the appellants nor appellee have complained 
here of the refusal to give the instruction asked by the latter, 
and it is, therefore, not necessary to consider it. I think 
there is nothing in the record to justify the instruction asked 
by the former, and that it was properly overruled. Nor is 
anything perceived in the instructions given by the court, of 
which the appellee can justly complain. 3d, Was any error 
committed in refusing the appellants a new trial, upon the 
facts disclosed by the record? This is a material enquiry, 
and goes directly to the merits of the whole controversy. 
The order bears date the 10th of September, 1862, and it 
appears that it was never presented by the appellants to the 
drawee for acceptance or payment, until after the close of the 
late rebellion, and that the appellee was not notified of the 
non-payment or dishonor of said order, and never in fact 
heard anything of it from the time he delivered it to Porter, 
the payee, until some time after the close of the said civil 
war, being a period of some three or four years. 

But it was, nevertheless, earnestly and ably maintained by 
the counsel for the appellants, that, under the facts shown by 
this record, the appellants were excused from making such 
presentation to the drawee, and also from giving notice of 
the non-payment of the order, and that the appellee ought to 
be made liable for the amount thereof, in this action, not- 
withstanding such failure on their part. 

The drawer of a bill of exchange, or order, is not directly 
liable to the payee or his endorser, but his implied obligation 
or contract is to pay, in the event the amount is not paid by 
drawee. And the general rule is well established, that the 
drawers and endorsers are entitled to prompt notice of the 
non-acceptance or non-payment, in order that the former may 
look after his funds and withdraw or secure the same, and 
that the latter may take the necessary steps to secure himself ; 
and that upon the failure to receive such notice, they are dis- 
charged from liability ; and the bill or order, as between the 
drawer and payee or endorsee, will be considered paid. 1 
Tucker Com., 395 and note; Farmers’ Bank vs. Vanmeter, 4 
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Ran., 453. But there are well-defined exceptions to this rule, 
and numerous cases may be found in which, under the pecu- 
liar circumstances of the case, the holder has been excused 
from presenting the bill or order to the drawee, or giving 
notice of the non-acceptance or payment thereof. The testi- 
mony in this case, however, fails, I think, to furnish a suf- 
ficient excuse for such omission on the part of the appellants, 
or to bring them within the exceptional cases. It does not 
appear that there was anything to prevent the appellants 
from presenting the order to the drawee for acceptance and 
payment; nor that if so presented, it would not have been 
paid or adjusted by the latter. Nor, from aught that appears, 
can it with propriety be said that they could not have given 
notice of non-payment or acceptance, to the appellec, if the 
order had been so presented. The residence of the parties 
does not appear, and there was certainly nothing in the extra- 
ordinary condition of the country, at the time, which neces- 
sarily precluded them from giving such notice. It was argued 
that the appellee had no funds in the hands of the drawee at 
the time the order was drawn, and that he had notice or 
knowledge at the time that the funds of the bank had been 
removed from Lewisburg a short time previous. But it does 
not so appear from the record. On the contrary, it is shown 
that he had funds in the hands of the drawee to a much 
larger amount than the order at the time it was drawn (though 
the larger portion was Confederate currency), and there 
is nothing in the case from which it can be justly inferred 
that he had any notice or knowledge at the date of the order 
of such removal of the funds from said bank. 

And it was also insisted that it satisfactorily appeared that 
the appellee had sustained no injury by reason of such failure 
on the part of appellants to give notice of non-payment, «c., 
and ought, therefore, to be held liable. In my view, this is 
incorrect. The law, in case of such failure to give notice, 
implies injury to the drawer, and nothing appears in this case 
to sufficiently rebut this presumption, or to justify us in 
holding that no injury in fact resulted in this instance to the 
drawer, from the negligence of the appellants; or in assuming 
that, if he had been duly notified of the non-payment of said 
order, he might not have secured his funds, or at least ar- 
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ranged to have paid the order out of the same. Upon the 
whole case, I think the judgment ought to be affirmed, with 


costs and damages. 


The other members of the court concurred. 


JUDGMENT AFFIRMED. 
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harleston. 


JAMES J. DEEM vs. BENJAMIN Puttwips et al. 
January Term, 1872. 


1. Erasures and material interlineations made in a decd afier it is acknowledged 
by the grantor, not in his presence and without his assent, vitiates it and 
renders it null and void, 


2. A case in which a contract is set aside on account of gross inadequacy of con- 
sideration. 


3. A case in which a contract is set aside on the grounds of there being undue in- 
fluence exercised iu its procurement, by a son upon his father, who was in 
extreme old age and bodily infirmity and mental weakness. 


Philip Deem died in January, 1865, in the eighty-first year 
of his age, leaving James J. Deem and six other children ; 
also nine grandchildren, the descendants of his deceased 
daughters, Elizabeth and Rowena, his heirs-at-law. This suit 
was brought against James J. Deem by the other heirs-at-law 
of Philip Deem, deceased, to require the defendant to produce 
two paper writings, the one purporting to be an agreement 
made and executed by and between Philip Deem, in his life- 
time, and James J. Deem, dated the 29th day of December, 
1863, whereby Philip, in consideration of the care and trouble 
that James had had with him, and might thereafter have, 
until he, Philip, should die, Philip agreed to have executed a 
good and sufficient deed or deeds for all his real estate or lands 
to James J. Deem; and in further consideration that James 
thereby agreed to take good care of, in feeding and clothing, 
&e., &e., his father, Philip Deem, until his death. 

The other writing to be produced purported to be a deed 
executed by Philip Deem on the 20th day of February, 1864, 
pursuant to the contract, conveying to James five tracts of 
land therein described. 
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The prayer of the bill was, that these writings might, by a 
decree of the court, be annulled and cancelled, that partition 
be made of the lands, and an equal share thereof be assigned 
to each of the heirs of Philip Deem, and that an account be 
taken of the rents, &c. The grounds alleged for the cancella- 
tion of these writings were that Philip Deem was at the times 
of their respective dates, and for several years before and sub- 
sequent, by reason of extreme old age, greatly impaired in 
his physical and mental powers; that he was at the time 
upwards of eighty years of age—in fact, in his dotage, and 
easily influenced by those having charge of him; that he 
was left alone upon his farm, his wife having died several 
vears before; that his children had married and settled else- 
where ; that in 1860 or 1861 James and his family moved on 
the home place, and resided with the old man in the dwell- 
ing-house in which he lived; that in 1863 James conceived 
the idea of appropriating and securing to himself the entire 
estate of the old man, to the exclusion of his brothers and 
sisters and sisters’ children, and that with the assistance of 
one Charles T. Lewis as scrivener he prevailed upon the old 
man to enter into the written agreement; that afterwards 
James, with the assistance of Lewis, to-wit, on the 20th of 
February, 1864, prevailed upon the old man, then in his 
dotage, to execute the deed. 

It was further alleged that neither of these writings was 
the voluntary and binding act of Philip Deem, but they were 
obtained from him by undue and improper influence of James 
and his family. The bill also alleged that the consideration 
expressed in the contract was feigned and pretended, that 
instead of James providing for the old man, it was in fact 
the old man who provided for him, and that even as a bar- 
gain the consideration was so flagrantly inadequate as to 
shock the moral sense. It was further charged that the 
papers were executed with great secrecy, and without the 
knowledge of the other members of the family. And finally, 
the bill charged that the deed as at first written and executed 
was wholly in red ink, and subsequent to its delivery a mate- 
rial portion thereof was erased, and other and different mat- 
ter written over it in black ink, by or at the instance of 


James J. Deem. 
929 
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The answer denied that the mental powers of Philip Deem 
were weakened by age, although his physical powers were 
impaired ; it further denied that he was easily influenced, 
either by James or any one else. It denied all fraud and col- 
lusion on the part of James, and that he ever directly or indi- 
rectly tried to induce his father to execute the contract and 
deed, but averred that they were the free, voluntary and 
unsolicited acts of his father; in short, denied all the mate- 
rial allegations of the bill as to such matters as would tend, 
if true, to invalidate the contract and deed. 

The circuit court of Wood county, in which the suit was 
brought in March, 1867, by a decree rendered at the April 
term, 1868, declared the contract and deed to be ineffectual to 
bar the relief sought for in the bill, and ordered a partition 
of the lanc nong the heirs of Philip Deem. 

It is unnecessary to set out any of the testimony concerning 
the erasures and interlineations of the deed, except to state 
that the scrivener testified that the greater part of the altera- 
tions were made in the presence of, and at the request of 
James J. Deem, and that the grantor, Philip Deem, was not 
present and never assented, so far as witness knew. The 
alterations were changes in the description and boundary of 
some of the lands mentioned in the deed, and some of them 
increased the number of acres. Upon the question of the 
competency of Philip Deem to make the contract which pre- 
ceded the deed, a mass of testimony appears in the decree. 

F. W. G. Camp testified that he heard him make some dis- 
paraging remarks about the Union troops, in 1862, and his 
son, James J. Deem, apologized, saying that the old man was 
childish ; there were some Union soldiers present. 

R. Foultz testified that he had known him for many years; 
had not conversed with him during the last two years of his 
life; was of opinion his mind was not sound; did not think 
him capable of transacting important business; had heard 
him say that he did not intend to make a will, that the law 
had provided as good a one as he could make. 

John Daily testified that he had seen the deceased sitting in 
a chair in the winter of 1863-64, with a cut over his eye, which 
James J. Deem told him was the result of a fall received the 
night before ; James J. thought he had been struck with palsy. 
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Peter Dillon testified that the deceased had told witness, in 
reply to a suggestion from the latter, that he had better fix up 
his business as he might drop off at any time, that he would 
do no such thing; that he was not capable of making as 


. . ‘ \ 
honest a will as the law provided; that his estate would be 


divided by law after his death; this, was about the year 1861. 

Dr. James B. Humphrey testified that he had bought two 
or three books of him, and about three weeks afterwards he 
wanted to sell them to witness again: that he had borrowed 
ten dollars of him, and when he went to pay it the old man 
had forgotten it ; thought he was very childish. 

Jacob Hatfield testified that the old man talked very wild 
and foolishly in 1862; did not consider him capable of doing 
business, or of sound mind; was highly excited about the war. 

George W. Troyman testified that he thought him of un- 
sound mind; he had asked him twice for money which he 
had already paid him; he seemed very childish ; had paid 
harvest hands about that time as they counted the amount due 
them. 

T. L. Siders had known him but a short time before his 
death ; was about his house a great deal; sometimes thought 
he appeared rational, and then again not so; had seen him 
the evening after an attack of palsy; on inquiry he said he 
was not well; was over on Tygart the day before; had seen 
the d st fool he ever saw ; saw a man clearing a piece of 
land and cutting the stumps off as high as his head; thought 
at that time he was entirely “out of his head.” 

Solomon Hawkins was acquainted with the decedent from 
April Ist, 1864, till his death; he was old and feeble; saw 
him have spells or fits, and would sink down and seem life- 
less; spells increased in number till his death; could not 
recollect witness from morning till noon ; during his last sick- 
ness, if he was not willing to take his medicine, the family 
would call James J. Deem, who would tell him he must take 
it, and after muttering a little he would do so. 

Almyra Nulten testified that she lived with deceased in 
1861: did not think him of sound mind then; was childish. 

Cornelius P. Cain had been acquainted with him for thirty 
years ; at the first of the vear 1864 did not think him capable 
of transacting business. 
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Joseph Stewart thought him childish; that his mind was 
declining in 1861. 

Sarah Hawkins considered him childish ; did not know her 
on one occasion ; said at one time that it had rained hard that 
morning, and the water was over shoe-top deep in the yard, 
when it had not in fact rained for some weeks. 

William H. Douglass proved that James J., some time be- 
tween May, 1863, and August, 1864, had told him not to issue 
any execution against his father, as he was not attending to 
any business ; that the business was all done through him. 

Isaac Jackson did not consider him able to do any business 
in 1862. 

H. L. Jackson thought him childish in 1862; did not think 
he had much judgment or mind. 

Eliza Jeffers lived with him after the death of his wife in 
1860; thought his actions singular ; considered him childish :; 
said James J. often got money from him; that the old man 
kept James J. after he went to live with him, instead of the 
reverse. 

F. J. Marshall thought him out of his mind in the spring 
of 1864; had some conversation with him; he repeated about 
his trip on Tygart, and his seeing a man cut stumps as high 
as his head, &e. 

For the defendant, it was proyed by John Douglass that 
he did not think him insane. 

Benjamin Wells, in 1864, stayed all night at the deceased’s 
house; did not discover anything wrong with his mind. 

John Sharpnack had been to see him in the fall of 1864; 
found him well; had considerable conversation with him; 
he was entirely rational ; saw nothing wrong with him. 

James McKinney saw him in 1864; did not see that his 
mind was much changed; he seemed to be in his right mind. 

Jesse Cain knew him about seven years; stayed all night 
at his house in 1864; saw nothing wrong with him; asked 
and answered questions as a rational man would. 

James H. Harris had been commissioner of the revenue in 
1862; James J. Deem gave in his property in that year and 
his father gave in his, and the latter remarked that it was 
about the last time he would do so; that he was old, and it 
was no use for him to keep personal property; that he was 
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going to make a deed to his son James J. for his place, and 
the latter was to keep him as long as he lived; saw nothing 
wrong with him; was as rational as any man. 

R. W. Stuart thought him entirely rational in 1860. 

J.D. Cain, in 1863, saw him frequently ; thought he talked 
reasonably and as usual; saw nothing wrong with his mind. 

Richard Rutherford knew the decedent forty years; had 
seen him every year until his death; in the last years of his 
life did not see anything wrong with his mind; would not 
have been afraid to have made a contract with him in 1863. 

William T. Wells never saw anything that led him to be- 
lieve he was of unsound mind, until within two or three 
months of his death; thought he was competent to make a 
contract in 1863. 

tobert P. Steed had conversed repeatedly with him in 
1862-2-4; he appeared to be as rational asever; believed him 
to be of sound mind. 

Samuel Warwick saw him in November, 1862; mind was 
good, and he was capable of making a contract. 

Isaac Nulten had known him ever since 1817; never saw 
any difference in him, only that he was getting older. 

John B. Townsend had several conversations with him in 
1864; saw nothing like insanity, although he was laboring 
under severe bodily disease, but which did not impair his 
mind; was certainly capable of making contracts then. He 
remarked to witness that he was lucky in having gotten 
James to take care of him; that all the other members of his 
family had forsaken him, and if it had not been for James’ 
family he would have suffered. The other members of the 
family seldom visited him. 

James Kelley stayed all night at his house in 1864; in the 
morning deceased came out to look at some cattle witness had 
bought, and on being asked what they were worth, fixed 
about the price witness had paid for them; did not think 
anything was wrong with his mind. 

Rebecca Middleton knew him about seventecn years ; lived 
within a half mile of him; frequently conversed with him 
until the day of his death ; in August, 1864, was talking with 
him; he was reading the war news and they were discussing 
it; saw nothing wrong with him. 
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J. R. M. Johnson conversed with him in 1863-64; thought 
he was of sound mind. ; 

C. T. Lewis, who wrote the agreement and deed, proved 
that he was sent for by the decedent, who informed him that 
he wanted to make a deed for his lands to James J., and in 
reply to a question suggested by witness as to the effect of the 
deed upon the other heirs, he said he knew it, but James was 
to keep him as long as he lived, and he intended to leave his 
lands to him; witness thought him entirely sound in mind. 

On the question of undue influence, it was proved that the 
estate conveyed was worth about six thousand dollars; it was 
conveyed in fee simple in consideration of the sum of one 
dollar. That James J. was a poor man when he moved on 
his father’s farm place in 1860, with a large family. That 
the rent or use of the farm would have been an ample com- 
pensation for boarding and clothing the decedent. That 
James J. had on one occasion, before the death of his father, 
told the witness that there was something left out of the 
deed, and that C. T. Lewis would be up to put it in, and asked 
witness to be present and if he could swear that his father 
was in his right mind up to his death, to which witness 
replied that he could not. 

The testimony of Archibald Rutherford, the justice of the 
peace before whom the deed was acknowledged, and which 
was regarded by the court as of great weight on this branch 
of the case, isas follows: On the 20th day of February, 1864, 
James J. Deem’s son Philip came to me where I was at work, 
and told me that his father wanted me to come down and fix 
up some papers or other; that Charley Lewis was there and 
they were fixing up some papers and they wanted me there. 
I went down immediately ; found C. T. Lewis there; after the 
usual salutations Lewis said: “We have been making or 
writing a deed from Philip Deem to James, conveying his 
land to James, and he, Lewis, requested me to look at it, 
which I did; made some little alteration in it, which was 
in changing it from Virginia to West Virginia. There were 
several tracts of lands described in the deed, and a place left 
vacant, which place Lewis and James J. Deem said to me was 
to be filled up with another tract when the description of it 
could be gotten, which they said was lost. Then Philip Deem, 
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who was sitting on the other side of the fire-place, was called 
over to the table by Lewis, who told him that we had gotten 
this thing fixed (or ready), I do not remember which, to which 
remark Mr. P. Deem said well; then Lewis asked him in these 
words: “You want to have this thing done; you want to 
have your name signed to it?” to which he replied “yes.” 
Then Lewis asked him if he, Lewis, should sign his name for 
him. He, Deem, replied yes, which he, Lewis, did. Then I, 
acting as justice, asked Deem if he acknowledged that to be 
his act and deed, to which he replied yes, which I certified. I 
saw no other person there but James J. Deem and family, and 
Charles T. Lewis and Philip Deem; his daughter, Mrs. Brad- 
ley, came about the time I was leaving. After the deed was 
executed, Lewis remarked: “ We have got that thing done, 
and I think there is only two ways in which it can be broken. 
One is they must prove that the old man was not in his right 
mind, which they cannot do, for the old man has as good a 
mind to-day as he has had ever since I knew him (stating how 
long he had known him.) And the other is that there has 
been undue influence used by Jim or somebody else to get 
him to make this deed.” Hesaid we will ask him and see 
what he says about it. Lewis asked him if James or any 
one else had used any undue influence to get him to do what 
he had done, to which Deem replied yes. Lewis then asked 
him the same question. Deem replied yes, there has. Then 
James said, hedon’t understand you. Then James asked him 
(his father) himself about the same question that Lewis asked 
him, to which he replied no. When James’ son Philip came 
for me to go down to fix some papers he told me in these 
words. Said he to me: “Pap told me to tell you not to let 
these people down here know anything about it;” and after 
the papers were fixed, James told me to keep this thing quiet 
for afew days. He did not want these folks around here to 
know when I went to James J. Deem’s house. Either Lewis 
or James (I do not recollect which) said we have sent for you 
to fix up a deed or some papers, I do not recollect which; 
both Lewis and James were present; | understood the remark 
made by James (these folks around here) to be the complain- 
ants in this suit. James told me when I went to his house on 
that day that his father had had some sort of a stroke; that 


i 
| 
| 








A OT SS 








. 


176 COURT OF APPEALS OF WEST VIRGINIA. 





im 


~ Deem vs. Phillips et al. 1872 





he had fallen down on the floor and hurt himself some; that 
his father was bad that morning, and had sent Philip down 
that morning to get Lewis to fix up some papers for him; he 
remarked two or three times that his father had been very 
bad that morning ; I did not see anything wrong with the old 
man, mentally, more than usual. He did not say anything 
only when he was spoken to. There appeared to be something 
wrong with him; he appeared to be rather quiet to what I 
usually saw him ; there appeared to be something wrong with 
his mouth; he did not speak as usual. I read the deed in an 
ordinary tone of voice. The old man was sitting some fifteen 
feet from me. I do not think he heard distinctly enough to 
know what I read, as he was very hard of hearing. The deed 
was not read by anybody else in my presence. About three 
weeks after the deed was aknowledged James told me that his 
father was deranged or flighty, I do not remember which of 
these two terms he used. I do not remember whether he as- 
signed any reasons for itor not. The conversation took place 
in the road near my house. The deed was written with red 
ink. All that was written at the time it was acknowledged, 
and where it is in black ink, has been done since it was ac- 
knowledged. The third tract from the word “river” was left 
blank, and is now filled up with black ink; and the fourth 
tract, 1 think, was left blank, and is filled with mixed ink; 
and the fifth tract, which is now written in black ink, was 
written in red ink when it was acknowledged. The red ink 
has been erased and written in black ink. What the change 
is I cannot tell. I know that the tract of land which it pur- 
posed to describe was described in the deed at the time the 
deed was acknowledged. I never took the acknowledgment 
of this deed only on the 20th of February, 1864. On the 28th 
of March, 1864, I went to James J. Deem’s house to take the 
acknowledgment of an article of agreement between James J. 
Deem and his father, which James had previously requested 
me to do. I took the article and told the old man here was 
the article of agreement between him and Jim. It had to be 
acknowledged. He said: “What article?” I told him the 
article between him and Jim. He said, “I have acknowl- 
edged it, have I not?” I told him, “No.” Then he said, 
‘What was it that I did acknowledge?” I told him he had 
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acknowledged the deed, and he then said, ‘ What is that?” 
I told him it was an article of agreement signed by him and 
Jim; that Jim was to keep him, and he was to make James 
a deed for his land. He then said no more. I then asked 
him if he acknowledged it, and he said “Yes.” At the time 
I took the acknowledgment of the deed I told James that the 
deed would have to be stamped, and told him I had stamps. 
He said he would come up that night and get them. He came 
up, and I stamped the deed and the article of agreement, 
putting a fifty cent stamp on the deed and a five cent stamp 
on the article, and cancelled them. I think the land em- 
braced in the deed at the time the deed was made was worth 
seven thousand dollars, and it might be worth more. 
The defendant appealed to this court. 


IW”. J. Boggess for appellant. 
Zce for the appellees. 


BerksuireE, P. The object of the bill filed by the appellees 
against the appellant and others, in the circuit court of Wood 
county, was to impeach and set aside, as fraudulent, the con- 
tract entered into between the appellant, James J. Deem, and 
his father, Philip Deem, now deceased, on the 29th of Decem- 
ber, 1863, for the sale and purchase of the real estate of the 
latter, as well as the deed from the latter to the former, made 
in pursuance of said contract on the 20th day of February, 
1864. The appellant resists the bill, and claims that the con- 
tract isa just and valid one, was fairly and honestly entered 
into, without any fraud or imposition on his part, and was 
founded on adequate consideration. And also insists that the 
deed is, in like manner, free from objection, and valid. First 
as to the deed: 

The original deed, upon a writ of certiorari, was brought 
before us for our personal examination. From an inspection 
of it, as well as from the testimony in the cause, it appears 
that extensive erasures and material interpolations were 
made in the deed after it had been acknowledged by the 
grantor, Philip Deem. It further appears that these erasures 
and insertions were made by the scrivener who drew the 
deed, in the presence, and at the instance of the appellant, 
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but not in the presence of the grantor, Philip Deem; and it 
does not appear that the latter ever assented to the same, or 
saw the deed after such changes had been made in it. In my 
view, the erasures and interlineations thus made were suf- 
ficient to vitiate the deed, and it must therefore be held null 
and void. 2 Par. on Contract, p. 223-4 (note q); Moore, &c., 
vs. Beckham, Lessee, 4 Binn., 1; Steele, Lessee, vs. Spencer and 
others, 1 Peters R., 552. 

Second: How stands the case upon the contract ? 

It was earnestly maintained by the counsel for the appel- 
lant, that the contract, at least, was free from objection, and 
ought to be enforced in a court of equity as against the heirs 
of Philip Deem. There is a great deal of conflicting testi- 
mony in the record, touching the capacity or competency of 
said Deem to make such contract or to execute the deed. It 
is shown that at the date of the contract, Philip Deem was 
about seventy-nine years of age, was diseased, and both his 
physical and mental powers thereby impaired, and in the 
opinion of many of the witnesses, he had no !egal capacity to 
make such a contract; and instances of his sayings and con- 
duct about the time are given by them, which would scem to 
be wholly incompatible with a sane mind or legal competency 
to make a contract. But the weight of the whole testimony 
on this point, I think, preponderates in favor of the appel- 
lant, and if the case is to be determined a/one on the question 
of the capacity of said Deem to make a contract, I would 
think the decree rendered erroncous. 

It is charged in the bill, however, and was insisted on in 
the argument, that the contract in question was not voluntary 
and binding on the part of Philip Deem, but was procured by 
James J. Deem by means of an improper influence exercised 
over the mind of the former. While there is no positive evi- 
dence found in the record to establish the charge of undue 
influence on the part of James J. Deem, and while, if the 
case was to turn solely on this question, the evidence might 
be insuflicient to satisfactorily prove such charge, yet, in my 
judgment, there are facts and circumstances surrounding the 
case which are well calculated to awaken grave suspicion as 
to the fairness of the contract, and the means by which it 
was procured. In considering the question of undue influ- 
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ence exercised over a party making a contract, conveyance or 
will, it should always be kept in view that it rarely happens 
that such improper influence can be established by direct or 
positive evidence. In its nature it is scarcely susceptible of 
such proof, but is rather to be inferred or deduced from the 
established facts and circumstances surrounding the case, 
that such influence, though often unseen and silently ex- 
erted, may nevertheless be most potent and effective to ac- 
complish the purpose of the party exercising it. 

The facts and circumstances, in my view, clearly tend in 
this direction. Up to the time that James J. Deem moved 
into the house with his father, it does not appear that he had 
ever expressed any dissatisfaction with any of his other 
children or grandchildren, or indicated any disposition or 
purpose to make any distinction or preference between them 
in the disposition of his estate. But on the contrary, it is 
shown by the testimony that he had declared that he never 
would do so, or convey or part with any of his estate during 
his life; and that he was incompetent to make as good a dis- 
position of his property as the Jaw would make, &e. Now, it 
is a pregnant fact that not very long after the son had so 
removed in the house with him, and took charge of him and 
his property, a radical change was wrought in the old man’s 
mind, in respect to his property and his other children and 
heirs, and he has done precisely what he had so often and so 
positively declared and vowed he never would do. What 
superinduced this great change in his mind, can only be con- 
jectured. But it is clear that no actual necessity existed for 
such a disposition of his property, in order to his comfortable 
support ; and that it was repugnant to his natural feelings 
and purposes, as declared before the son occupied such pecu- 
liar relations to him. The facts proven by Rutherford, the 
justice who took the acknowledgment of Philip Deem to the 
deed in question, as to what occurred at the time, seem to me 
to be equally suggestive. He says he was sent for “to fix up 
some papers,” as he was informed by the son of James J. 
Deem, who came after him, at the instance of his father ; that 
when he arrived at the house of Philip Deem, he found C. T. 
Lewis, the scrivener who wrote the contract and deed, and 
James J. Deem present, and the former said that “we have 
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been making or writing a deed,” &c. That Philip Deem was 
entirely passive and suggested nothing, and only assented to 
the suggestions and request of Lewis and James J. Deem. 
That when the deed had been acknowledged (no one being 
present but the witness and Philip and James J. Deem and 
Lewis), Lewis immediately remarked, “ We have got that 
thing done, and I think there is only two ways in which it 
can be broken; one is that they must prove that the old man 
was not in his right mind, which they cannot do, for the old 
man has as good a mind to-day as he has had ever since ] 
knew him; and the other is that there has been undue influ- 
ence used by Jim or somebody else to get him to make this 
deed.” And Lewis then said, “We will ask him (the old 
man) and see what he says about it;” and then asked him 
twice if James or anyone else had used any undue influence 
to get him to do what he had done, to which question he 
replied each time, “ Yes, there has;” and James then asked 
him about the same question, saying, he don’t understand 
vou, to which he replied, “No.” Although the effort to im- 
peach Lewis must, from the testimony, be regarded asa 
failure, his conduct on this occasion I think is significant, 
and calculated to impair the force or weight of his testimony. 
He certainly manifested an unusual degree of interest in the 
transaction, and exhibited no little bias in favor of James J. 
Deem; and his feelings and actions can only be explained 
upon the ground that he had misgivings as to the fairness of 
the transaction, and wished to aid and sustain James J. Deem, 
in case of threatened or anticipated litigation with the other 
heirs of his father, by securing in advance, evidence to meet 
the charges that might be made as to the capacity of the 
grantor, or undue influence exercised over him. Another 
significant fact proved by Rutherford is, that James J. Deem 
wished him to keep the transaction quiet for a while, in order 
that the other heirs might not know what was going on, as 
he did not wish them to know about it. As to the considera- 
tion upon which the contract was founded, it purports to be 
solely a valuable one, and must be considered in that light. 
That it was a full and adequate consideration, cannot be 
maintained; for it clearly appears from the testimony that 
the estate of Philip Deem, which it is claimed he sold to 
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James J., was worth at the time about (averaging the testi- 
mony) six thousand dollars, and that the use or income of the 
same wis ample for the said Philip’s comfortable maintenance 
and support during his life. Now, whileymere inadequacy of 
price or consideration is not of itself sufficient to set aside or 
annul a contract, yet such consideration may be so completely 
and grossly so, that a court of equity will grant relief against 
it by rescinding it altogether. The degree of inadequacy to 
produce such a result is not well defined or easy to determine, 
and the precise boundary between the two classes of cases is 
not well settled. It has been said that to induce a court of 
equity to annul a deed or contract on account of inadequacy 
of consideration, it must be so gross that upon first blush it 
‘shocks the conscience” and produces an exclamation of sur- 
prise and reprobation in indifferent persons. We have before 
us the case of a man in his extreme old age, physically and 
mentally impaired by age and disease, and tending, to say the 
least, strongly to mental and bodily imbecility, making a 
contract by which, without any necessity, and to the disin- 
heritance of his other children and heirs, he sells his whole 
estate in fee simple, worth, as we sce, some six thousand’ 
dollars, the consideration being his maintenance and support 
for the very few brief years remaining to him; while it is 
shown that the use or income of the estate contracted to be 
sold was fully equivalent to such maintenance and support, 
the same being the only consideration paid or to be paid by the 
grantee of such estate. 

It seems to me, if such a case should fail to shock the senses 
and to produce exclamations of surprise and reprobation in 
indifferent persons, it would be diflicult to suggest one that 
could produce such a result. Upon the whole case, therefore, 
I must concur in the opinion of the learned judge of the cir- 
cuit court, in holding that such a case as the one before us 
ought not to be approbated or permitted to stand in a court of 
conscience. 

The decree complained of must be affirmed, with costs and 
«damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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harleston, 


JosEPH G. ALDERSON’s HeEtrs et al. vs. H. H. HENDERSON & Co. 
January Term, 1872. 


1. Where a bill is bvought in the firm name, and process is served upon the 
defendants, some of whom answer, but no demurrer is filed or no objection 
made because the individual members of the firm are not named, there is not 
sufficient ground for the court to dismiss the bill at its own instance, And 
such cause, where a dismissal is had, may be reinstated under sec. 1 of chap. 
132, acts 1868. 

2. It is not error to assign full dower in one of several lots or parcels of land, 

3. There is no priority given by Statute to a debt due as administrator, over a lien 
created by judgment in the lifetime of the judgment debtor, who is also the 


q administrator. 

4. Where a decree confirming a master’s report recites that there were no excep- 
tions to it, the decree must be presumed in this court to be correct as to the 
facts recited in it, unless it appear otherwise in the record. And if exceptions 
appear to be endorsed on the report, and no date be attached thereto, there is 
nothing to show but that they were so endorsed after the decree was rendered. 


Bill in chancery, filed in the circuit court of Greenbrier 
county, in July, 1866. Decree, October, 1869. The case is 
amply stated in the opinion of Berkshire, P. 


Davis for the appellants. 


Dennis for the appellee. 

Answer to the first assignment of errors: 

“The court first erred in reinstating the cause.” The court 
dismissed the cause, because the bill was filed in the name of 
H. H. Henderson & Co., without stating who compose the 
firm. See Decree, p.20, Record. The judgment was confessed 
at the March term, 1861, of county court of Greenbrier county, 
by defendant, Alderson, to H. H. Henderson & Co. (See copy 
of judgment). The bill followed the judgment. In Scott & 
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Donaldson vs. Alexander & Co., 1 Wash., 331; and in Taylor & 
Co. vs. McLean, 3 Call, 557, the suits were brought against 
A. & Co. and T. & Co., without stating who composed the 
firms, and the question was not even raised. In Thomas Scott 
& Co. vs. Dunlop, Pollok, & Co., 2 Munf., 349, the suit was 
brought by D., P. & Co. vs. S. & Co., without giving the names 
of the firms, and the judgment was reversed, simply because 
the writ was served on a person not named, either in the writ or 
declaration. 

In Murdock, surviving partner of Cunninghame & Co. vs. 
Herndon’s Ex’or, 4 H. & M., 199, the suit was brought in the 
name of William Cunninghame « Co. (he being the only 
plaintiff named in the declaration.) He died pending the 
suit; and it was admitted on the record that Peter Murdock 
and others were the surviving partners of William Cunning- 
hame «& Co. 

The supreme court held that the suit did not abate in toto, 
by the death of Cunninghame, and Judge Tucker says, p. 
202: “If such a motion had been made, I think the plain 
tiffs ought to have been permitted to amend their declaration 
by inserting the names of the surviving partners, intended 
to be comprehended under the word company.” In Totty’s 
Ex’or vs. Donald & Co., 4 Munf., 430, it was held that a decla- 
ration by a mercantile firm omitting the names of the part- 
ners is good after verdict. In the case at bar, judgment was 
confessed. To the same purport is Pate vs. Bacon & Co., 6 
Munf., 219. In Downer & Co, vs. Morrison, 2 Gratt., 250, the 
suit was brought in the name of “D & Co.” There were two 
D’s in the firm, and another partner named H. No objection 
was taken. Held: “No ground for defeating the action on 
the trial.” 

In the case at bar, the answers were all filed, the case was 
ready for the hearing; there was no demurrer; case submit- 
ted upon the merits, and the judge, “Ee Mero motu,” dismissed 
the bill. In this the court erred. 

See, also, Ro. Pr. (New) 3 vol., p. 512. Sce Petition of 
Piffts., p. 23, Record. The suit was dismissed at the April 
term, 1868, and was reinstated at the August term, 1868. See 
Acts of Ass. of 1868, p. 115. This court can correct the error 
dismissing the bill, upon this appeal. 
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Answer to second error assigned: 

The appellant says dower ought to have been assigned in 
each separate tract. This is not law, not is it common sense. 
Judge Tucker, in his Com., Book 2, p. 64, Dower, says, “If 
there be three houses, it would not be right to divide each, 
and give the widow one-third in each, for.that would be to. 
embarrass the use to all three, to all entitled.” ‘‘ With us, 
the same course is usually pursued in relation to several 
tracts of land.” Ib. 

Third. “Maria J. Alderson should have been treated as 
executrix de son tort.” She did not qualify as executrix or 
administratrix of J. G. Alderson, at any time. There is no 
proof that she ever intermeddled with the estate. There is 
no proof in the cause that his personal estate amounted to 
over two hundred dollars worth at his death, and under the 
law she was entitled tothatamount. The bill states that the 
personal property was duly appraised, and the appraisement 
bill shows that the amount was about two hundred dollars in 


value. How could the court then treat her as ex’or de son 


tort ? 

Fourth. “The court erred in allowing Mrs. Alderson too 
great an amount for her dower.” Is this true? On the 12th 
day of March, 1863, J. G. Alderson and Maria J., his wife, 
conveyed a tract of 158 acres of land to T. A. Henning, by 
deed of that date. See Deed, p. 24, Record. This deed was 
acknowledged before Joel McPherson, a notary public for 
Greenbrier county, in the State of Virginia, on the 12th March, 
1863, and recorded by Jocl McPherson, clerk of Greenbrier 
county, on the 24th March, 1863. At the date of this deed, 
Joel McPherson was neither a notary public nor clerk of the 
reorganized State of Virginia, and his acts, as such, are void 
inlaw. Hawver vs. Seldenridge, Brown vs. Wylie, Burkheart vs. 
Jennings, 2 W. Va. Reports. As to Mrs. A., the deed is void. 
A married woman can only convey her interest in land by 
deed duly acknowledged, before a proper officer, according to 
law. The circuit court held that this deed did not bar her 
right of dower in this 158 acre tract. In this there was no 
error. This deed is not good asacontract as to her. She was 
then a married woman. She and her husband were then one 
personin law. Her legal existence was suspended during the 











COURT OF APPEALS OF WEST VIRGINIA. 








Jan’y Term, Alderson’s Aeirs et al. vs. Henderson & Co. 187. 











marriage. 1 Ch., Blackstone, p. 442. An agreement made 
by her for the sale of her real estate, though made with her 
husband’s consent, and for a good consideration, is void. Lane 
vs. McKeen, 15 Maine, 304. Her contracts are absolutely void. 
Phillips vs. Hagadorn, 12 Howard, 17; Cobine vs. St. John, Ib., 
333; Coon vs. Brook, 21 Bar., 549, 15 Bar., 28. Accordingly, 
the commissioners, to lay off and assign the dower, first re- 
ported the facts in reference to this deed, and asked the court 
for instructions. See Report on p. 27, Record. The court 
gave the instructions as contained in the decree, on page 26, 
and the dower was then assigned, as mentioned in report of 
commissioners, as found on p. 22, Record. 

If this deed is void as to Mrs. A., then the court did not 
allow her too much for her dower. The report was not ex- 
cepted to by any person. 

Fifth. The decree, on p. 42 of Record, answers this objec- 
tion. 

Sixth. “The court erred in treating the plaintiff's debt as 
a preferred debt.” The plaintiffs obtained their judgment in 
the life-time of J. G. Alderson. By reference to the Code of 
Va., 1860, Ch. 151, § 3, it will be seen that real estate is made 
assetts for the payment of debts, in the same order as personal 
estate. Section 7. ‘This chapter shall not affect any lien, by 
judgment or otherwise, acquired in the lifetime of decedent.” 
Thus a judgment in life-time of decedent has preference over 
a debt in a fiduciary capacity. Suppose the decedent had 
given a trust deed, in his life-time, on his lands, and five or 
ten years afterwards died, owing a debt as a fiduciary, can 
there be any doubt as to the preference of the trust deed? 
In McCandlish vs. McKeen et al., 13 Gratt, p. 631, Judge Lee, in 
speaking of the interest which, by the statute, is made liable 
to the debts of a decedent, said: ‘‘ The estate, then, thus made 
subject, is the estate of the debtor, not that which he may 
have previously conveyed to another, nor (except subject to 
the charge) that on which he has created a lien for the pay- 
ment of a particular debt.” ‘In the latter case creditors 
coming in under the statute, must take the subject in the 
same plight and condition in which the debtor left it.” A 
debt due from a decedent, as a fiduciary, is not a specific lien 
= property. The creditor has the right to have the 
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property applied in the due course of administration, subject, 
however, to any specific liens created by ‘judgment or other- 
wise,” in his life-time. 

Seventh and eighth. Already answered. 

Ninth and tenth. The court overruled the exceptions to the 
commissioner’s report, by the decree it rendered. It was not 
necessary to docket the judgment,in order to make it a lien 
on the land. Code of Va., ch. 186, § 6, makes every judgment 
a lien on all the real estate of, or to which such person shall 
be possessed or entitled, at or after the date of the judgment. 
By section 8, the judgment is not a lien as against a purchaser, 
without notice, wnless docketed. In the case at bar, Alderson 
died seized and possessed of the land. 

Eleventh. “The court erred in confirming the sales.” 

There is only one witness (Mr. Patton) who states the 
property sold for an inadequate price. There are ten on the 
other hand, who swear that the property sold for its full value, 
and many of them state that the property purchased by R. F. 
Dennis sold for more than it was worth. See Affidavits, pp. 
45, 46, Record. The sale was regularly advertised for four 
successive weeks in a newspaper published in Lewisburg. If 
Mr. Patton, who is no party to this suit,and in no wise inter- 
ested, was mistaken as to the day of sale, it was his own fault. 
A judgment, on confession, shall be equal to a release of 
errors. Code of Va., 1850, p. 742, ch. 181, § 2. 


BerksHirReE, P. A bill in equity was filed in the circuit 
court of Greenbrier county by Henry H. Henderson & Co., 
against the widow and heirs of Joseph G. Alderson, deceased, 
and others, to enforce a judgment lien against the real estate 
of said Alderson. The judgment was obtained in favor of 
said Henderson & Co. against said Alderson, in March, 1861, 
in the county court of said county. 

It appears that the real estate of said Alderson, at the time 
of his death, consisted of two houses and lots in the town of 
Lewisburg, and a small tract of land in the same county. It 
further appears that the tract of land was sold by said Alder- 
son, in his life-time, and conveyed by him and his wife to the 
purchaser, Thomas A. Henning, on the 12th day of March, 
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1863. Also, that Henning, on the 20th of November, 1863 
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sold and conveyed the same tract to Cyrus A. Rupert. The 
deed to Henning appears to have been acknowledged before 
Joel McPherson, who certified that he was a notary public for 
said county, and State of Virginia, on the 12th of March, 
1863; and upon such acknowledgment the deed was recorded 
by him, as clerk of the county court of that county, on the 
24th of the same month. But no copy of the deed from Hen- 
ning to Rupert is found in the record, though it was made an 
exhibit of the amended bill filed by the complainant. It 
appears, however, that the latter took possession of the land 
after his purchase, and continued in possession up to the time 
of the heariug of the cause. The said Alderson made his last 
will and testament, which was duly recorded in the recorder’s 
office of Greenbrier county, in 1866, whereby he devised and 
bequeathed all his estate, both real and personal, to his wife, 
Maria J. Alderson, subject to the payment of his debts. But 
it appears she formally renounced the will, within twelve 
months from the date of its probate, and elected to take such 
interest in the estate as she was entitled to under the law. 
It further appears that said Alderson was largely indebted at 
the time of his decease, and that his entire estate was inade- 
quate to the payment of his debts. Sundry decrees were ren- 
dered in the cause, under which the widow’s dower has been 
assigned to her, and the two houses and lots sold. But the 
question as to the sale of the tract of land was reserved in the 
decrees rendered, and remained undetermined when this 
appeal was taken. 

The only parties now complaining as appellants, are a part 
of the heirs of Joseph G. Alderson. Very numerous errors in 
the decrees rendered are assigned, which I will proceed to 
consider. 

The first of the errors assigned is, that the court erred in 
reinstating the cause after it had been dismissed at the cost 
of the complainant, at a previous term. The bill andamended 
bill were dismissed by the court, at its own instance, at the 
April term, 1868, and reinstated at the next term at the 
instance and upon the petition of the complainant. At the 
time of the dismissal, the process had been duly served on 
the adult defeadants, some of whom had filed their answers; 
and the answers of the infant defendants, by their guardian 
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ad litem, had also been filed. But no demurrer to the bill or 
amended bill had been filed, or objection to them made for 
the reason that they failed to set forth or state who composed 
the firm of Henry H. Henderson «& Co., that being the reason 
assigned by the court for dismissing the same. It appears 
from the petition of the complainant that there never was in 
fact any company or any one interested in the judgment but 
himself, though it was confessed in favor of Henry H. Hen- 
derson & Co., and the bill simply followed the judgment in 
this respect. I think there was no sufficient ground for dis- 
missing the bill and amended bill, and that the court did not 
err in reinstating the cause; which it was clearly authorized 
to do under the first section of chapter 132 of the act of 
March, 1868, p. 115. 

It is next claimed that the court erred in assigning the 
widow’s dower in the real estate in one lot instead of assign- 
ing it separately in each; and also because she was allowed 
too /arge an interest in such estate. There is nothing in the 
record ta show that the dower interest assigned to her is ex- 
cessive ; and it is not perceived that there was any error in 
assigning her full dower in the whole estate in one of the 
lots. And, moreover, it could not be an error to the prejudice 
of the appellants, as we have already seen that the entire 
estate of the said Joseph G. Alderson will not be sufficient to 
discharge the indebtedness of his estate. 

It is also assigned as an error, that the court erred in not 
holding the widow of Joseph G. Alderson as an executor de 
son tort. There is not the slightest foundation for this objec- 
tion, as it is neither charged nor proved that she ean in any 
manner intermeddle with the estate. 

It is further claimed that the court erred in not subjecting 
to sale the tract of land sold and conveyed by Alderson to 
Henning. The answer to this objection is that the court did 
not refuse to do so, but reserved that question in the decree 
complained of, and therefore the cause, as to that question, is 
still pending in that court. 

It is also objected that the court erred in giving the com- 
plainant’s judgment priority over the debt due from Joseph 
G. and Marcus Alderson, as administrators of John Alderson, 
deceased. This objection is not valid. The master reports 
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this judgment a lien on the real estate of Joseph G. Alder- 
son, having priority over the debt just referred to, and the 
statute, Code 1860, ch., 150, § 25, p. 598, does not give such 
debts priority over a lien created on the estate of a decedent 
in his life-time. 

It is further claimed that the court again erred in not pass- 
ing on the exceptions to the master commissioner Walker’s 
report, and also in confirming the same. The decree confirm- 
ing the report recites that there were. no exceptions to it, and 
that it was accordingly confirmed. This decree must be pre- 
sumed, in this court, to be correct, as to the facts recited in 
it, unless it otherwise appears by the record. There is 
nothing appearing therein which necessarily conflicts with 
the decree in this respect. It is true it does appear that ex- 
ceptions to said report, taken by Eliza Patton and some of 
the other defendants who have not appealed, are found in the 
record. But they are without date, and there is nothing in 
the record from which it can be reasonably inferred that they 
were endorsed or filed before the decree was rendered, and from 
aught that appears they may have been taken and filed after- 
wards. And this being the case, it is unnecessary to consider 
any of the questions founded on such exceptions. 

The remaining error insisted on is that the court erred in 
confirming the sales of the lots purchased respectively by the 
widow Maria J. Alderson and R. F. Dennis. There is nothing 
in the proofs showing that these sales, or either of them, were 
irregular or improper, and consequently no error was com- 
mitted in confirming them. Upon the whole, I can discover 
no error in the decrees complained of, sufficient to require 
their reversal, and they must therefore be affirmed, with costs 
and damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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GeorGE P. TuHompson vs. ELIZABETH THOMPSON. 
January Term, 1872. 


E. T. brings assumpsit against G. T. On the trial it is proved that F. T. was the 
business agent of E.T., to hire out slaves, &c. In the years 1855-6-7, he hired 
aslave to one Turner, and took bonds payable to himself for the hire thereof. 
Subsequently F. T. died, and G. T. became his administrator, who collected 
the bonds for the hire of the slave to Turner, avd as such administrator ac- 
counted for the same to the estate of F. T., and disbursed the amount in the 
settlement thereof. It was further proved that when G, T, collected the money 
on the bonds, he was told by Turner that they were given for the hire of plain- 
tiffs slave; which defendant, G. T., also admitted that he knew, on the trial. 
This amount was one of the items in the bill of particulars; whereupon the 
defendant moved the court to instruct the jury, “If the jury are satisfied that 
the bonds of Turner paid after his death to defendant, as administrator of 
Francis Thompson, were made payable to said Francis Thompson, the legal 
title of said bonds were in said F. Thompson, although the negro woman, for 
the hire of which the bonds were given, belonged to the plaintiff and that her 
title to said bonds, being equitable only, are not recoverable in this action,” 
which the court refused to give, and he excepted. HELD: 

I. The plaintiff was proceeding under the common counts for money had 
and received, not for the bonds nor title thereto, but for the money that 
resulted from the hire of her slave; and it inade no difference whether 
her title to the money was legal or equitable, if she had title thereto, she 
could recover under this action, 

II. It was immaterial how the agent secured the payment of the money; it 
was plaintiffs money, and whoever collected it and retained it, knowing 
the facts, would be liable, and this action would lie to recover it. 

III. The action of assumpsit is a liberal and equitable one. It is applicable 
to almost every case where money has been received which in equity 
and good conscience ought to be refunded. 


Action of assumpsit in the circuit court of Kanawha 
county; declaration filed at May rules, 1869. Judgment for 
plaintiff at June term, 1870. 

The only point determined in this court arose on the in- 
structions asked by the defendant, which the court refused to 
give (except the refusal of the court to grant a new trial 
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because the verdict was contrary to the evidence), and is 
amply stated in the opinion of Moore, J. 


Smith & Knight for plaintiff in error. 
Miller and Mollohan & Nash for defendant in error. 


Moore, J. This was an action of trespass on the case in 
assumpsit. The declaration consists of the common counts, 
and a special count on a lease. The account filed with the 
declaration states distinctly the several items of the plain- 
tiff’s claim; two of the items are stated as follows, viz: 

“To amount received from January, 1865, to January, 1869, 
on account of Elizabeth H. Thompson’s proportion of the 
proceeds of the sale of certain lands, made to Benjamin §. 
Thompson by George S. Patton, special commissioner, on the 
15th of September, 1856, under decrees rendered by the county 
court of Kanawha county, in the cause of Thompson and others 
vs. Thompson and others, four hundred and fifty dollars.” 

“To amount received by George P. Thompson, of Helena 
M. Turner, in the year 1867, for the use of said Elizabeth H. 
Thompson, being for the hire of a negro woman belonging to 
said Elizabeth H. Thompson, one hundred and sixty-five dol- 
lars and sixty cents.” 

The defendant pleaded non-assumpsit, payment and set-offs. 
Issues joined. Upon the trial it appears from the bill of ex- 
ceptions setting out the facts proved, that the plaintiff, among 
other facts, proved that Francis Thompson, deceased, was the 
agent of the plaintiff in the years 1854-5-6-7-S-9 and 1860, 
to hire out her negroes, lease her farm and transact other busi* 
ness for her; that in the years 1855, 1856 and 1857, said 
Francis Thompson, as such agent, hired a negro woman, be- 
longing to the plaintiff, to John P. Turner, and took bonds 
from'said Turner in each ease of hiring, in his own name, 
payable to himsclf; that after the death of said F. Thompson, 
the defendant, G. P. Thompson, as administrator of said 
lected from Turner’s estate the 


h administrator, ac- 


Francis Thompson’s estate, ¢ 
amount of the said bonds, and as suc 
counted for the same to the estate of said I’. Thompson, and 
disbursed the amount so collected in the settlement of said 
Thompson’s estate. It was also proved that when the defend- 
ant collected this money on the bonds aforesaid, he was told 
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by Turner that they were for the hire of a negro woman 
belonging to plaintiff. And defendant admitted at the trial 
that he knew the bonds were for the hire of plaintiff’s negro 
woman. 

The defendant asked the court to give the following in- 
struction to the jury, viz: “If the jury are satisfied that the 
bonds of Turner, paid after his death to defendant, as admin- 
istrator of Francis Thompson, were made payable to said 
Francis Thompson, the legal title of said bonds were in said 
F. Thompson, although the negro woman, for the hire of 
which the bonds were given, belonged to the plaintiff, and 
that her title to said bonds, being equitable only, are not 
recoverable in this action.” The court refused to give the 
instruction asked for, but offered to give it with this addition, 
viz: “But the money collected on said bonds, if it appear she 
had the legal right to the same, she can recover in this action.” 
As it does not appear that the court gave the instruction with 
the addendum, but merely offered to do so, although the record 
states that the defendant excepted to the “opinion of the 
court refusing the instruction, as well as the addition there- 
to,” it is not our province now to settle the point whether the 
instruction with the addendum would have been proper or 
not in this action. The question is, did the court err in 
refusing the instruction asked for by the defendant? From 
the tenor of the instruction asked for, the defendant seemed 
to act on the hypothesis that the plaintiff was suing to re- 
cover the title to the bonds; that certainly is the inference 
from the language used, and must have been so interpreted 
by the court when the learned judge refused to give it, unless 
amended as proposed by him. She was proceeding under the 
common count for money had and received, not for the bonds 
nor title thereto, but for the money that resulted from the 
hire of her negro woman; and it made no difference whether 
her title to the money was legal or equitable, if she had title 
thereto she could recover under this action. The mere fact 
that her agent had taken from Turner, bonds payable to him- 
self for the hire-money, did not divest her of the right and 
title to the money, when received by him. Suppose Francis 
Thompson had collected the money and surrendered the bonds 
to the obligor in his life-time, certainly it will not be denied 
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that the plaintiff could have recovered from him in assumpsit 
for money had and received for her use and benefit. It was 
immaterial how he secured the payment of the money, it 
was her money and whoever collected it and retained it, 
knowing the-facts, would be liable, and this action would lie 
to recover it. The action is a liberal and equitable one. In 
the ¢ase of Eddy vs. Smith, 13 Wendell, 490, Judge Nelson 
said: “The principles of this action are liberal, beyond that 
of any other known to the practice of the courts.” “It lies,” 
says Mr. J. Blackstone, “when one has received money be- 
longing to another, without any valuable consideration given 
on the receiver’s part ; for the law construes this to be money 
had and received for the use of the owner only, and implies 
that the person so receiving promised and undertook to ac- 
count for it to the true proprietor. And it is applicable to 
almost every case where a person has received money which, 
in equity and good conscience, he ought to refund. The 
action is equally beneficial to the defendant, because the 
defense to the claim, as well as the claim itself, is governed by 
the above principles. Lord Mansfield has said in Moses vs. 
Macfarlan, 2 Burr., 1010, “It is the most favorable way in 
which heecan be sued; he can be liable no further than the 
money he has received; and against that may go into every 
equitable defense upon the general issue; he may claim every 
equitable allowance, &c.; in short, he may defend himself by 
everything which shows that the plaintiff ex aequo et bono is 
not entitled to the whole of his demand, or any part of it.” 
In the case of Newsum vs. Newsum, 1 Leigh, 86, the court 
held that the administrator, who sold a slave whereof his 
intestate died possessed, but which in truth belonged of 
right to another, and applied the proceeds to the payment of 
his intestate’s debts in due course of administration, without 
any notice of the right or claim of the true owner, he was 
personally liable to the true owner for the value, in trover 
brought by the owner against him. There can be no doubt 
that the plaintiff, in that case, might have waived the tort 
and brought an action of indebitatus asswmpsit for the money 
received by the wrong-doer. Osborn vs. Bell, 5 Den., 370; 
Estwick vs. ugg, 1 Dall., 222. And if he had done so, the case 


would have been not only similar to the one now under con- 
OF 
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sideration, but of greater hardship; for there the defendant 
had no notice of the plaintiff’s right, and acted in the honest 
belief that the property belonged to the estate he was admin- 
istering. Itseems tome the court did not err in refusing the 
instruction asked for, and there is not that necessity for re- 
sorting to the forum of equity indicated by the appellant; 
nor do I think the principles elucidated in the case of Brooks 
vs. Hatch, 6 Leigh, 534, applicable to this. And whilst I agree 
with the learned judge Tucker in the concluding paragraph 
of his opinion in the case, that ‘‘ Much has been said of the 
invasions of common law jurisdiction by courts of equity; 
but the mischief will not be less if we suffer the common law 
courts to trench upon the courts of equity, and to introduce 
all the refinements and complexities of the latter in a trial 
before a jury;” yet Iam not willing to depart from the well- 
defined landmarks of the fathers of our jurisprudence, which 
have been so closely followed by the ablest jurists both of 
England and America, and compel the plaintiff to abandon 
this action, either because it apparently trenches upon equity 
jurisdiction, or because other parties, heirs and distributees 
are interested in the result of the suit, and cannot be heard 
init. The plaintiff has elected to take this action against 
the defendant personally, and although it simply settles the 
litigation between her and the defendant, yet it is her pre- 
rogative to make the election and take the risk. 

To the defendant the action affords a complete defense. 
Courts of equity could not give him greater latitude. If he 
failed in the trial to avail himself of all his grounds of de- 
fense, the fault was with himself,and not in the technicalities 
of law governing this form of action. 

The defendant also asked the court to grant him a new 
trial because the verdict was contrary to the evidence, «c., 
but the court refused a new trial, to which opinion defendant 
excepted. It seems to me the evidence, so far as the record 
shows, justified the jury in finding the verdict they did, and 
the court did right in refusing the new trial. The judgment 
should be affirmed with costs and damages. 


The other judges concurred. 


J UDGMENT ‘AFFIRMED. 
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Appisoxn Duniap, SuRVIVING PARTNER, &c.,. vs. JAMES A. 
CAMPBELL. 


January Term, 1872. 


1. Arbitrators have no powers except those delegated to them in the submission. 
Their award must, therefore, be limited to such matters as are submitted to 
them, If they exeeed the limit of the submission, they act without authority; 
and in the assumption of powers not delegated, vitiate the award, Theaward 
must be consonant to the submission; certain; of things possible to be per- 
formed ; not contrary to law or reason, and final. 


2. The case under consideration shows a submission under a rule of court in an 
action of assumpsit, of “the mattersin dispute in this cause.”’ The “matters 
in dispute” on the part of the plaintiff, were the specified items in the bill of 
particulars filed with his declaration. The facts proved show that the arbitra- 
tors went out of the submission and took into consideration certain matters 
not in dispute, and awardeda greater sum to the plaintiff than he claimed. 
Therefore, it was either a mistake ora misbehavior on the part of the arbi- 
trators, and in either event it is fatal to the award. 


The material facts in this case are stated in the opinion of 
Moore, J. 


Price & Sperry for the plaintiff in error. 


Moore, J. James A. Campbell instituted in the circuit 
court of Monroe county, on the 20th day of October, 1868, an 
action of trespass on the case in assumpsit, against Addison 
Dunlap, surviving partner of himself and Thomas S. Camp- 
bell and Isaac H. Campbell, deceased, late partners in busi- 
ness under the firm and style of Thomas 8. Campbell & Co. 
The declaration was that usual in indebitatus assumpsit ; the 
sum assumed in each count five hundred and twenty-six dol- 
lars and thirty cents; the damages eight hundred dollars, 
which corresponded with the writ. The plaintiff, as required 
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by statute, filed with his declaration an account stating dis- 
tinctly the several items of his claim, aggregating five hun- 
dred and twenty-six dollars and thirty cents. The writ was 
duly served on the defendant, and he not appearing, judgment 
was entered against him by default and a writ of enquiry 
awarded. The record shows the following entry made in the 
cause May 21st, 1869: “This day came the parties by their 
attorneys, and by consent of the parties the matters in dis- 
pute in this cause are referred to the arbitrament and award 
of Robert Pearis, Lewis A. Shanklin and Allen 8. Harvey, 
whose award, or a majority of them, is to be received, taken 
and entered up as the judgment of the court.” The office 
judgment and writ of enquiry were not set aside ; no plea was 
filed to the declaration, and consequently no issue joined. 
An award was made and returned in the following words, 
addressed to the judge of said court: 

“In obedience to an order of your court, we, the under- 
signed, appointed by your honor to arbitrate upon the mat- 
ters in difference or dispute between James A. Campbell and 
Addison Dunlap, surviving partners of Thomas S. Campbell 
& Co., and John Bragg, (in the absence of Allen L. Harvey,) 
chosen by the plaintiff and defendant; and the arbitrators, 
after being sworn, have examined the books, accounts, and 
witnesses of the parties, and find an award in favor of James 
A. Campbell, plaintiff, of five hundred and fifty-two dollars 
and twelve cents, and costs, twelve dollars and seventy-one 
cents, of this day. 

“Given under our hands this 25th day of June, 1869. 

[Signed] ‘Ropert A. PEaRIs, 
“Lewis A. SHANKLIN, 
“ Joun Brace. 

“Error in calculation of above award of two dollars and 

eighteen cents. 


[Signed] “R. A. PEaRIs, 
“Lewis A. SHANKLIN, 
“July 31, 1869. JoHN Brace.” 


The award being returned, the court, on the 25th day of 
September, 1869, ordered the parties to be summoned to ap- 
pear on the first day of the next term, to show cause, if any 
they could, why said award should not be entered up, as the 
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judgment of the court. A copy of said order was served on 
Dunlap and Campbell, November 11th, 1869. 

On the 15th day of November, 1869, the parties appeared, 
by their attorneys, the plaintiff having offered the award, 
proved the signatures thereto to be those of the arbitrators, 
and asked that judgment on the award be accordingly entered. 
Thereupon the defendant, to show cause why the award 
should not be entered as the judgment of the court, intro- 
duced and proved a statement of an account, dated July 31st, 
1869, signed by the said Pearis, Shanklin and Bragg, and by 
them delivered to said defendant, showing, as stated by them 
at the foot of said account, the calculation by which they 
arrived at an award. 

Defendant aiso filed his affidavit showing, among other 
things, that the arbitrators did not confine themselves to the 
matters in dispute in said cause, but went beyond the sub- 
mission and allowed one hundred and twenty-five dollars for 
two hundred and fifty bushels of corn, not so in dispute, which 
operated surprise and injustice to defendant; that compensa- 
tion was allowed for two hundred and fifty-seven bushels of 
corn, when one hundred and ninety-six bushels thereof had 
been paid for to plaintiff’s father, an entry whereof appears 
on the books of T. S. Campbell & Co., which fact was over- 
looked in consequence of being posted in the wrong book, and 
was discovered too late to be available; that the whole account 
accrued after the dissolution of the partnership, except the 
first item of thirty bushels of wheat, and that a portion of 
the hogs, to which it is alleged the two hundred and fifty- 
seven bushels of corn were fed, were Isaac Campbell’s and he 
was the tenant of the land on which the corn was raised. 

The court admitted the defendant’s evidence, refused to set 
aside the award, but entered it as the judgment, and there- 
upon the defendant appealed to this court. 

Arbitrators have no powers except those delegated to them 
in the submission. Their award must therefore be limited 
to such matters as are submitted to them. If they exceed the 
limit of the submission, they act without authority, and in 
the assumption of powers not delegated, vitiate the award. 
Courts of law, and of equity, both in England and America, 
although treating with great leniency these domestic tribu- 
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nals, have, nevertheless, watched them with critical yet ju- 
dicious eye for the protection of the legal and equitable rights 
of the parties who confided in them, and consequently estal- 
lished those cardinal principles requisite to the validity of 
the award, viz: That it be consonant to the submission; 
certain; of things possible to be performed; not contrary to 
law or reason, and final. Our statute Code, p. 569, ch. 108, § 
4, declares that the award shall not be set aside “except for 
errors apparent on its face, unless it appears to have been 
procured by corruption, mistake, or other undue means, or that 
there was partiality or misbehavior in the arbitrators, or any 
of them.” Applying the rules thus prescribed to the case 
now under consideration, it seems to me the court erred in 
not setting aside the award. The submission was specifically 
‘the matters in dispute in this cause.” The only matters in 
dispute, on the part of the plaintiff at least, were the speci- 
fied items of his claim filed with the declaration. The arbitra- 
tors were limited, so far as the plaintiff was concerned, to 
those items; but the facts proven, as indicated by the bill of 
exceptions, show that the arbitrators went out of their sub- 
mission, and took into consideration and allowed to the plain- 
tiff one hundred and twenty-five dollars for two hundred and 
fiftv bushels of corn, which was not in dispute. Either this 
was a mistake or misbehavior on the part of the arbitrators, 
and in either event fatal to the award. 

‘The judgment should therefore be reversed, with costs, the 
award set aside and the case remanded. 


| 


The other judges concurred. 


JUDGMENT REVERSED. 
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lclivers the same to a third 
party with the understanding on the part of the obligee that the bond was 
to be delivered to the obligor, and that such third party was then to become 


1. The obligee in a bond secured by a trust deed, d 


the payor of the debt, and the bond is so delivered to the obligor; it is held, 
there being no allegation or proof of fraud, in a bill brought by the exeeutor 
of the obligee to enforce the trust, that the bond was cancelled and the trust 


discharged, 


2. It lies upon the party seeking toenforcea bill or note, to account for any alter- 


ation that appears on the face of th nstrument. 

3. Ifa bond is altered by the obligee, ina material point, it thereby becomes void. 
The tearing off the sealis a mat ial alteration, and renders the deed void. 

j, In this case the signature and seal of the bond secured by the trust deed are 
torn off, and the executor of the obligee, who brought suit to enforce the 
payment, has not accounted for the alteration; therefore the bond is void 
and the trust deed extinguished. 

5. It is error to adjudicate the merits of a cau vhere there are infant defend- 
ants without having appointed a guardian ad litem. 


Suit in equity brought in the circuit court of Greenbrier 
county, bill filed August rules, 1868. 

George Piercy, executor of John Piercy, Sr., plaintiff. 

The bill alleges that one James M. Beckett, in 1856, was 
indebted to the testator in the sum of two thousand seven 
hundred and twenty-seven dollars and eight cents, to secure 
which he executed a trust deed, in which the orator was 
trustee, on one-half of certain property known as “Piercy 
mills and factory.” The trust extended for tive years. That 
this debt was never paid to testator in his life-time, nor to 
orator since his death. That one John Piercy, Jr., was joint 
owner with Beckett at the date of the trust, Beckett having 
purchased from A. J. Piercy, who with John Piercy, Jr., had 
received a deed from John Piercy, Sr. That some time after 
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the execution of the trust, Beckett sold his interest to John 
Piercy, Jr., and the latter promised to pay said debt or take 
the property subject to it, and settle it with his father, Piercy 
Sr., as part of the purchase money ; that he aggreed, in other 
words, to procure the bond for Beckett. He did accordingly 
procure it and deliver it to him, saying that he told his 
father, Piercy Sr., to let him have the bond, as soon as he 
got the thing arranged he would settle with him. That the 
bond was filed with the bill, “in a mutilated state.” 

The bill charged that the bond was never paid, and “that 
it was rather a mystery with him as to the means whereby 
he got the bond, whether by contract or otherwise ;” one 
thing was certain, it had never been paid or released. That 
John Piercy, Jr., claimed to have paid a part of it in less than 
a year from its date, reducing it one thousand nine hundred 
and sixty-three dollars and eighty-two cents, of which he gave 
plaintiff a statement. That Piercy, Jr., had departed this 
life, leaving a widow and five infant children. That the 
orator being executor, could not act as trustee to sell the 
property, and therefore asked the court for aid; and that the 
land be sold by acommissioner, «c. 

The bond was filed, and it appears the seal was torn off, and 
also the name of Beckett, but the latter had been reinstated, 
or pasted on, nearer the middle of the paper, at the bottom 
thereof. 

Beckett answered that Piercy Jr., was to pay off the trust, 
but whether he did or not, he did not know. 

The widow of Piercy Jr., who had inter-married with one 
Arbaugh, answered and demurred, that the bill did not show 
any title in Beckett ; that the legal title was in A. J. Piercy, 
who was not a party to the bill. That upon the surrender of 
the bond, the trust deed was satisfied, and the plaintiff could 
only have an action against Piercy Jr., or his representatives, 
or his agreement with his father as to his arranging the debt, 
for which there was a complete remedy at law. They denied 
that Beckett had any interest in the property at the date of 
the execution of the trust, or ever indeed; that the bond was 
discharged and surrendered to Beckett, and could only have 
come into the possession of the plaintiff fraudulently or sur- 
reptitiously. 
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No guardian ad litem was appointed for the infant defend- 
ants. 

The court below decreed a sale of the property to satisfy 
the lien of the trust deed, at the April term, 1871. 

The defendants appealed to this court. 


Snyder and Harris for the appellants. 
Price & Sperry for appellee. 


Moore, J. The plaintiff alleges in his bill, that “At the 
time the deed of trust was executed, the mill property afore- 
said was jointly owned by said Beckett, and John Piercy, Jr., 
the said Beckett having purchased the interest of Andrew J. 
Piercy in the same, and the said Andrew J. and John Piercy, 
Jr., having obtained a deed therefor from the said John 
Piercy, Sr. Some time after the deed of trust was executed, 
the said Beckett sold his interest in said property to said John 
Piercy, Jr., and he, the latter, became paymaster to the said 
John Piercy, Sr., of the debt aforesaid; at least he promised 
said Beckett to pay said debt, or to take the property subject 
to said debt and settle it with his father as part of the pur- 
chase money. He agreed, in other words, to procure for said 
Beckett his bond aforesaid. He did accordingly procure the 
bond and deliver it to said Beckett, saying that he told his 
father to let him have the bond, and as soon as he got the 
thing arranged with Beckett, that he would arrange the thing 
with him.” 

The plaintiff exhibited the bond with his bill, and admit- 
ted it was “in a mutilated state.” 

From the foregoing allegations it appears that John Piercy, 
Sr., conveyed the property by deed to Andrew J. Piercy and 
John Piercy, Jr. There is no allegation, and no proof, that 
Andrew J. Piercy conveyed his interest in the property to 
Beckett. It appears from the face of the bill, that the legal 
title isin Andrew J. Piercy. The court should have sustained 
the demurrer, and required the bill to have been amended by 
making the said Andrew a party. 

The obligee having delivered the bond to John Piercy, Jr., 
to be surrendered to the obligor, and the surrender thereof 


having been made as alleged by the plaintiff, with the under- 
26 








202 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Piercy’s Heirs e¢ al. vs. Piercy, Ex’or. 1872 








standing on the part of the obligee that the bond was to be 
delivered to the obligor, and that John Piercy, Jr., was then 
to become payor of the debt, there being no allegation or proof 
of fraud, the court must hold that the bond was cancelled and 
the trust discharged. 2 Parsons Notes and Bills, 235-6. 

The plaintiff admits by the allegations referred to, that the 
bond had been delivered up to Beckett, and yet he exhibits 
the bond with his bill, in a mutilated form, without giving 
any explanation how he came in possession of it, or how it 
became mutilated. It lies upon the party seeking to enforce 
a bill or note to account for any alteration that appears on 
the face of the instrument. Tindal, C. J.; Clifford vs. Parker, 
2 Man., 1 G., 909, cited in 2 Parsons Notes and Bills, p. 578, 
note. In the case of Johneon vs. Bank U. S., 2 B. Monroe, p. 
311, Robertson, J., said: “Ever since Pigot’s case (Coke), it 
has been the settled doctrine of the common law, that any 
alteration in a deed, whether material or immaterial, if made 
by one party to it without the concurrence or authority of 
the other party, will avoid the deed, and sustain a plea of non 
est factum. 1st, Because the alteration must effect the ques- 
tion of identity; and 2d, Because such an unauthorized act 
of a party having the custody of a deed should be construed 
most strongly against himself, and if legalized, might facili- 
tate injuries and irremediable frauds.” The authorities are 
numerous that, if the bond is altered by the obligee in a 
material point, it thereby becomes void. 2 Rob. Prac., 27, 
new ed., and cases cited. The tearing of the seal is a mate- 
rial alteration, and renders the deed void. 5 Rob. Prac., 
239-40. 

In the case before us, the signature and seal have been torn 
off. The plaintiff has not accounted for the alteration ; there- 
fore, upon the authority, the court should have held the bond 
void and the deed of trust extinguished. 

The court also erred in adjudicating the merits of the cause 
without having appointed a guardian ad lttem for the infant 
defendants. If there is any claim against the estate of John 
Piercy, Jr., in favor of the plaintiff, it can only be upon the 
contract between the said John Piercy, Jr., and his father. 
The defendants rely upon the statute of limitations against 
that claim, but how far that will avail them, this court can- 
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not discover from the record. I am therefore of opinion that 
the decrees should be reversed, with costs, 4nd the cause 
remanded to be proceeded in, according to the principles 
herein indicated. 


The other judges concurred. 


DECREE REVERSED. 
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Charleston, 


Mapison McCuune et al. vs. Joun Ecuots. 
January Term, 1872. 


1, A party who is in possession under a contract, but who avoids the contract, in 
a suit to enforce payment of bonds under it, by reason of its being founded on 
Confederate treasury notes, an illegal currency, is in possession thereafter 
wrongfully, and is a tenant atsufferance ; and it is not necessary that he should 
have notice to quit prior to the institution of an action of ejectment. Nor 
could this contract, thus annulled, avail the defendant as a valid defense in 
the ejectment suit, under the provisions of the Code, 1868, ch. 90, 2 20. 

2. Where defendants to an action of ejectment do not attempt to show title in any 
other person than the plaintiff, but claim under him, and seek to defend their 
possession by virtue of a contract of purchase, they are estopped from dis- 
puting his title, 

3. It is not error of which the defendant can complain, to render a judgment in 
favor of the plaintiff against the defendants only, instead of being absolute and 
agaiust all others, 

4. Where in an action of ejectment, parties defend it jointly, and neither of them 
enter a disclaimer, but on the contrary, give notice with their plea of not 
guilty, that they jointly claime1 the premises in controversy, and would rely 
on the trial on a contract between the plaintiff and one of the defendants; it 
is an admission that they were in possession and that such possession was a 
joint one and would be jointly defended. Hence a joint judgment was not 
erroneous, 


Action of ejectment in the circuit court of Greenbrier 
county, brought to January rules, 1870. Judgment for plain- 
tiff, John Echols, April term, 1871. 

At the trial of the case, the defendants took a bill of excep- 
tions to the ruling of the court in refusing a new trial, in 
which the evidence was set out. 

It appeared in the proof that the plaintiff sold to McAvoy, 
one of the defendants, the land in controversy, lying in Green- 
brier county, in 1863, and took bonds in payment; that the 
bonds were assigned to one B. F. Steele, who brought suit on 
them, in chancery, to which McAvoy was a party, and also 


« 
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McClung, who bought the lands of McAvoy in 1864. This 
suit was determined in 1870, and the bonds were annulled 
and rendered void by reason of their having been executed to 
secure the payment of certain sums of the Confederate treasury 
notes, an illegal and void currency. No other evidence was 
offered in the case but the record of this chancery suit. 

The defendants pleaded not guilty to the action of eject- 
ment, and notice, under the statute, and a contract between 
the plaintiff and defendant, McAvoy, which was the contract 
above mentioned as having been annulled. 

The defendants brought the case to this court. 


Snyder for the appellants. 

The points of error here presented, in addition to the mat- 
ters stated in the assignment of errors, prefixed to the record, 
are the five following : 

1st. Want of demand and refusal of possession, before com- 
mencement of suit. 

2d. Admitting plaintiff’s declarations in his own behalf. 

3d. Refusing to admit the written contract, notice of which 
was filed with defendants’ plea, as a bar to the plaintiff’s 
action. 

4th. Judgment not warranted by the finding. 

5th. No sufficient proof of defendants’ possession. 

First. The record of this case shows that it was proven by 
the plaintiff, in the court below, that the defendant, McAvoy, 
was let into possession of the premises, which plaintiff now 
seeks to recover by ejectment, under a contract of purchase 
from the plaintiff, and that the defendant, McClung, was in 
under a contract of purchase from the defendant, McAvoy. 
No notice to quit was given to either of the defendants before 
suit. The following considerations show that this fact alone 

is sufficient to dismiss the plaintiff’s action. 

A person entering under a contract for the purchase of an 
estate, with the consent of the vendor, must be deemed a 
tenant at will, and cannot be ousted by ejectment, before his 

‘Tawful possession is determined by demand of possession, or 
otherwise. Right vs. Beard, 13 East, 210. 

The possession of such a tenant must be referred either to 

a legal or adverse title; but, as the entry is with the consent 
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of the person entitled to the possession, it cannot be consid- 
ered adverse ; and, as the agreement confers no legal title, it 
follows that the person in possession must, by construction of 
law, be considered as a tenant at will. Doe vs. Jackson, 1 Barn. 
& Cress., 448; 8 E.C. L. R., 126. 

This view of the law is fully recognized and affirmed by 
the court of appeals of Virginia, in the late case of William- 
son, Trustee, vs. Paxton, Trustee, 18 Grat., 505. 

The suit of Steele vs. McAvoy et als., the record of which 
is incorporated in the record of this case, could not have 
operated as a demand of possession; on the contrary, it con- 
ceded and reaffirmed the lawfulness of the defendant’s posses- 
sion; and, besides, that suit was not by the present plaintifi, 
but by one claiming no title to the land. 

The lawfulness of defendants’ possession was never deter- 
mined before this action of ejectment was brought, either by 
notice to quit or otherwise, and the case must, consequently, be 
dismissed at plaintift’s cost. 

See Goodtitle d. Herbert vs. Galloway, 4 T. R., 680; Clayton 
vs. Blakey, 8 T. R., 2; Thunder d. Weaver vs. Belcher, 3 East., 
449-451; Doe d, Warner vs. Browne, 8 East., 165; Hegan vs. 
Johnson, 2 Taunt., 148; cases which decide that when a party 
is admitted into possession under an invalid lease or agree- 
ment, &c., the landlord, or vendor, &c., must demand posses- 
sion, or, in some other manner, determine the will, before he 
can maintain an ejectment, although he has not acknowledged 
the party as his tenant. 

Second. It is insisted, in the assignment of errors prefixed 
to the record of this case, that the record in the suit of B. F. 
Steele vs. McAvoy et als., was improperly admitted as evidence. 
Besides the reasons there stated, it should be noticed that the 
answer of John Echols, the present plaintiff, was a part of 
that record, and hence the plaintiff’s own declarations were 
admitted in this action to prove the identity of the land, and 
that he held the legal title thereto. If, indeed, any part of 
that record could have been admitted as evidence, it must 
have been upon principles quite obvious to every one. The 
parties were different from those in the present case—the 
subject of controversy there had no relation to this—the gist 
of that suit, and sole subject for decision, being the legality 
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or illegality of consideration of certain bonds, the right of 
possession to the lands being conceded to the defendants. 

But, if any part of that record was evidence in this case, it 
must have been upon the principle that the present defend- 
ants had made solemn admissions therein, by which they 
were bound: and the evidence contained in that record must 
have then becn limited to those admissions. These, if such, 
must have been containcd in their own answers, and if 
the answers were evidence, it might have been proper to admit 
the bill and decree to show that they were made in a suit 
regularly begun and ended; but this reason cannot apply to 
the answer of Echols, the present plaintiff, and it was con- 
trary to the rules of evidence to allow it as evidence in his 
own behalf. 

In the case of Pleasants vs. C’ements, 2 Leigh, 474, the record 
of a former suit, comprising depositions regularly taken 
therein, had been offered in evidence, and excluded by the 
court below, which ruling was sustained in the appellate 
court, on the ground that the depositions were improper evi- 
dence, and that the whole of a record must be rejected when 
any part is improper, and it is offered as a whole. 

In the present case the record was offered as a whole, and 
the answer of Echols being inadmissible, the whole record 
should have been excluded. 

Third. The written contract filed with the defendants’ plea 
was a bar to the plaintiff's recovery, and the court should 
have so held. Sce the notice of this defense at page 19 of 
the record, and exhibit * X.” at page 15. 

The plaintiff, to obviate the effect of this defense on the 
trial below, relied entirely upon his evidence to show that the 
contract was upon an illegal consideration, and, therefore, 
void. But this will not do. The Code (p. 520) makes this 
defense peremptory. It is not necessary, under our Code, that 
the vendee be entitled, in equity, to a specific execution of 
the contract, as is provided by the Virginia Code in relation 
to this defense ; but it was manifestly intended by our Code to 
give to a defendant in ejectment every advantage under this 
defense of which he conld have availed himself if he had 
previously acquired the title, and thus driving the plaintiff 
into exactly the position he would have occupied if he had 
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conveyed the land by deed, reserving a vendor’s lien. A com- 
parison of the provisions of our Code with those of the Vir- 
ginia Code, upon the same subject, confirms this view. 

If the consideration of the written contract was illegal, the 
plaintiff, to avail himself of this, must have gone into equity 
for cancellation of the instrument. 

And if the legality of consideration could have been made 
the subject of investigation and decision at law, certainly 
that investigation was not presented by the pleadings in this 
case; for if the matter had been a direct subject of contro- 
versy at law, it must have been by presenting it under a 
special plea, and could not have been considered under the 
general issue. The written contract is an instrument under 
seal, and a specialty cannot be avoided for illegality of con- 
sideration at the common law, appearing mercly in evidence, 
but the fact must be specially pleaded. 2 Chit. Rep., 334; 2 
Stark., 35, S. C. 

If the plaintiff objects to this, that the statutory rules of 
the action of ejectment should be construed as preventing 
any special pleading by him against this statutory defense, 
this only shows that he should have sought cancellation in 
equity before proceeding with his ejectment, and it is not for 
the plaintiff to use the argument ab inconvenienti against the 
hardships of a form of legal proceedings, which he has him- 
self deliberately and voluntarily chosen. 

Fourth. At page 8 of the record, the finding is given upon 
which the court rendered judgment. The reading of that 
finding and judgment can leave no possible doubt, in any 
mind, that the court stated in the finding the whole of the 
facts upon which the judgment was given. It is, therefore, 
to be treated precisely as if it had been the verdict of a jury. 

The finding asserts, in point of fact, what is not claimed by 
the plaintiff’s declaration, to-wit: title in fee to the land in 
controversy, and what is not proven by the evidence in the 
cause unless the answer of the present plaintiff in the prior 
suit of Steele vs. McAvoy et als., was taken to be proof of the 
fact ; and the judgment affirms, in point of law, that title in fee 
and right of possession are inseparable concomitants, a contra- 
diction to which is furnished in every tenancy under a land- 
lord. First, then, the finding was not warranted by the 
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declaration, which was itself radically defective in not stating, 
as the statute requires, the quantity of interest claimed by 
the plaintiff in the land, or, if this objection be considered 
untenable, yet, for reasons above stated, there was no com pe- 
tent evidence to authorize such a finding; and, lastly, admit- 
ting the facts stated in the finding to be an unimpeachable 
verdict, still the legal proposition involved in the judgment, 
as a consequence thereof, is utterly indefensible. 

The defect in the declaration and evidence of the plaintiff, 
the insufficiency of the finding of the court, and the error in 
its judgment, are well illustrated by showing the verdict re- 
quired under our statute on ejectment, to entitle the plaintiff 
to recover: “that the said Jacob McAvoy and Madison 
McClung are guilty of unlawfully withholding the two tracts 
of land in the declaration mentioned from the said John 
Echols; and that the said John Echols is well entitled to hold 
the same in fee, as the said John Echols has, in his said de- 
claration, complained against them.” 

Fifth. In the ancient action of ejectment, it was holden 
necessary to prove the defendant in possession of the premises 
in dispute; but, by orders of the different courts, the consent 
rule is now altered in England, so as to include the confession 
of possession, as well as of lease, entry, and ouster. Adams 
on Ejectment, Waterman’s Ed. (star paging), 277. 

The consent rule having been abolished in our practice, the 
ancient doctrine is, therefore, revived, that a plaintiff in eject- 
ment cannot succeed unless he prove the defendant to be in 
possession. See Note [1] to the above recited statement from 
Adams, where the following authorities are quoted: Cooper 
vs. Smith, 9 Serg. & R. Rep., 26; Pope vs. Pendergrast, 1 Marsh, 
Rep. (Ky.), 122; Eastin vs. Rucker, 1 Marsh. Rep. (new series). 
236; Cooley vs. Penfield,1 Verm. Rep., 244; Stevens vs. Griffith, 
8 Verm. Rep., 448. 

The New York statute upon ejectment is almost literally 
identical with that of our code, and under the New York stat- 
ute are the decisions of Jackson, ex dem., Roberts vs. Ives, 9 Cow. 
Rep. 661 and Van Horne vs. Everson, 13 Barb. 526, in which it 
is held that the plaintiff in ejectment must, at the trial, prove 
the defendant in possession of the premises in question, or he 


cannot recover. 
27 
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Concede, now, that the evidence of the plaintiff in the 
present case is proper; and has he proved such possession as 
the law requires? The possession must be possession by the 
defendant, at the time of declaration served. 2 Greenl. Ev. 
§ 304. 

In this case the declaration was served January 1st, 1870, 
or subsequent thereto. See declaration and acceptanc e of ser- 
vice, at pages 7 and 8 of the record. 

The plaintiff’s evidence may be taken to have proven that 
the defendant, McAvoy, was in possession of the disputed 
premises from June 27th, 1863, to February 27th, 1864, and 
that defendant, McClung, was in possession of said premises 
on the day last mentioned. This evidence, together with the 
endorsement of service on the declaration, is all the evidence 
offered by the plaintiff to prove the possession of the defend- 
ants at the time of declaration served. 

A return of “served” by the sheriff, on a writ of ejectment, 
is certainly not conclusive evidence of possession by the de- 
fendant, and it cannot be prima facie evidence under our stat- 
ute on ejectment, for the reason, among others, that our statute 
would not allow it to be rebutted if once taken as evidence; 
and, in showing this to be the proper construction of the 
statute, we will discuss its bearing upon the remaining branch 
of the plaintiff’s proof of possession, viz: the proof arising 
from the presumption that the possession of February 27th, 
1864, continued down to January Ist, 1870. Greenleaf men- 
tions, as one illustration of the doctrine of disputable pre- 
sumptions, that a seizin once proven, is presumed, until the 
contrary isshown, to be continued. 1Gr.Ev.§42. Now if our 
statute prevents a defendant in ejectment from disputing this 
presumption, then it has no effect as evidence, and the plaintiff 
must prove possession by other means; for, the presumption 
not being conclusive, if it is not disputable, is no presump- 
tion at all. 

In ejectment, the gist of the action is the right of posses- 
sion. Hence the fact of defendants’ possession belongs to the 
merits of the controversy, and cannot be tried by plea in 
abatement; and, moreover, our statute on ejectment allows 
no plea in abatement to an action of ejectment. Under the 
plea in bar, our statute only allows such matters of defense as 
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would formerly have been a bar to a writ of right, and does 
not, like the provisions of the Virginia and New York statutes, 
allow the defenses heretofore admitted in the action of eject- 
ment. A plea of non-tenure to a writ of right, is a plea in 
abatement, and not in bar. 1 Rob. (old) Prac., 468 and 472; 
citing Boling vs. Mayor, &e., of Petersburg, 3 Rand., 563. 


It follows, therefore, that under our statute, possession in 
1864 is no proof of possession in 1870, however the law may 
have previously stood; and that service of the declaration is 
no proof of the fact. 


Suppose the defendants had re-delivered possession to the 
plaintiff on the 28th day of February, 1864, and never after 
exercised a single act of ownership over the land, (and, for 
aught that appears in the record, they may have done s0,) 
could plaintiff, on the 1st of January, 1870, vex defendants 
with a law suit and charge them with its costs, by proving the 
land in their possession on the 27th day of February, 1864, 
and then applying a presumption which they could not have 
an opportunity to rebut by showing the fact that plaintiff 
was, himself,in possession? If the court hold that defend- 
ants’ possession is established in the case before it, then, in 
the case supposed, plaintiff would, under our statute on 
ejectment, have inevitably recovered. 

By our present statute on ejectment, when a defendant has 
pleaded “not guilty,” he is exactly where the tenant stood 
after he had joined the mise on a writ of right, without hav- 
ing allowed him the privileges under the writ of right of 
pleading in abatement, since our statute compels him to plead 
the general issue, and then cuts him off from his former de- 
fenses under the general issue in ejectment ; so that a defend- 
ant in ejectment, in West Virginia, so far as proof of his pos- 
session, at the date of declaration served, is concerned, is like 
a criminal on trial, compelled tolie passive under the evidence 
of the plaintiff, and, therefore, every doubt must be in his 
favor; and courts should demand indubitable proof of the de- 
fendant’s possession, and not be satisfied with a single pre 
sumption, weak and uncertain in its effect—disputable in its 
nature and by all the principles of law, and yet placed, by the 
statute, beyond the reach of rebuttal. 
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For this reason the court erred in refusing the defendant’s 
motion to set aside its judgment as being contrary to law and 
the evidence, no sufficient proof having been adduced of the 
possession of defendants. 


Price & Sperry for appellee. 


This is an action of ejectment brought to recover a tract of 
208 acres of land in Greenbrier county. The land was sold 
by the plaintiff to the defendant, McAvoy, to whom he gave 
a title bond, and took from him his five several bonds for the 
purchase money, which he assigned to Benjamin F. Steele, 
who instituted suit on the bonds, in chancery, to enforce the 
vendor’s lien upon the land. The defendant, McAvoy, an- 
swered, admitting the purchase, but maintaining that pay- 
ment was to have been made in Confederate money; that he 
was placed into possession of the land and had sold it to the 
defendant, McClung; that no deed had been made, &c. He 
exhibited with his answer the contract with McClung. 
The defendant, McClung, was made defendant by petition. 
The decree was that the purchase money was to be discharged 
in confederate notes, and that the bonds were illegal and void; 
that they had not been stamped, &c.; the bill was therefore 
dismissed. 

After the bonds and contract were thus held void and the 
bill dismissed, the plaintiff instituted his action of ejectment 
against McAvoy and McClung for the land and recovered 

judgment. From this judgment an appeal has been taken, 
' which is the case now upon hearing. 

Upon the trial the defendants took one bill of exceptions to 
the judgment of the court, and that was for “failing to set 
aside the judgment because it Was contrary to the law and 
the evidence.” 

In this bill of exceptions all the facts were set out, which 
consist of the bill aforesaid, exhibits, petition, answers, and 
decree. 


The defendants object to the judgment, for a multitude of 
reasons : 


First. Because of the inadmissibility of the parts of the 
record aforesaid as evidence; but this objection cannot now 
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be made, as the opinion of the court was not excepted to ad- 
mitting the evidence. “It was read under the protest and 
objection of the defendants, but when the protest and 
objection were overruled they acquiesced.” White vs. Tonkey, 
9 Leigh, 347, 351-2. But the objection was not valid if it had 
been well presented upon the record, The contract on pages 
15 and 16 of the record were admissible, to show under what 
title the defendants entered—the one entered as purchaser, 
the other as sub-purchaser, from the plaintiff, and could not, 
therefore, question the plaintiff’s title. 2 Tuck. Com. 176. 
C. John R., 34; 1 Rob. Prac. (old), 446. The decree was intro- 
duced to show that the sale to McAvoy had been void, and 
which necessarily terminated the defendant’s right of posses- 
sion. 

Second. Was not the plaintiff entitled to the possession? 
As between him and these vendors, his title could not be 
questioned ; and, having the title to the land, it would draw 
to it the right of possession. Emerick vs. Tavner, 9 Grat., 
220; 7 John R., 157; 14 East., 488; 1 Rob. Prac., 466. 

Third. The defendants were not entitled to notice to quit. 
Tillinghast’s Adams on Equity, 116-7 and authorities refer- 
red to. The doctrine is not such as the defendant’s counsel 
contends for. It is not the doctrine as between vendor and 
vendee. The vendor has a right at any time to elect to treat 
his vendee as a dississor, if he will. Adams on Equity, 116, 
117; Whiteside vs. Jackson, 1 Wendle, 418; Jackson vs. Miller, 
7 Cowan, 747, and other authorities there referred to. In this 
case the contract had been declared null and void, and the 
tenant thenceforth was necessarily a trespasser. 

Fourth. The defense accorded to a vendee by the act of as- 
sembly in favor of vendors (Code, § 20, page 520,) does not 
apply to this case. That law is intended to apply to valid 
contracts. Here the contract is declared null and void. It 
is, therefore, as though it was not. 

If this is not a correct view of the law and the defendants 
are correct, the anomaly is presented by the law of a vendee 
holding possession of the land and not only failing to pay for 
it, but his failure to pay and his right to hold both sanctioned 
by the courts and the law. The finding of the court cured 
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the supposed error in the declaration. Code, § 3, page 637, 
and § 8, page 626. 


BEerksHIRE, P. The only question properly made in this 
record, is the ruling of the circuit court upon the defendant’s 
motion for a new trial. 

It is true that a question was raised here, that the court 
erred in admitting the plaintiffs’ evidence on the trial, which 
evidence consisted wholly of a copy of the record of the 
chancery suit between Benjamin F. Steele and the plaintiff 
and defendants in this action. But as no such question was 
reserved in the record, it cannot be considered here. 

The appellants now insist that they were entitled to notice 
to quit prior to the institution of the suit, for the reason that 
they were in possession of the premises in controversy under 
a contract of purchase from the appellee, by the appellant, 
McAvoy, and that therefore they were, in judgment of law, 
the tenants at will of the appellee, and entitled to such notice. 
This might be the case if nothing had occurred to change 
that relation since the purchase and possession underit. But 
it appears from the record that by a decree rendered in the 
suit of Steel vs. the parties to this controversy before referred 
to, which decree has not been reversed or annulled, this con- 
tract was, in effect, declared null and void, if not at the in- 
stance of the appellants themselves, at least on account of 
the illegal consideration suggested by them; and conse- 
quently their possession became wrongful thereafter, and 
they must therefore be regarded as tenants at sufferance, and 
were not entitled to notice to quit prior to the institution of 
the suit. 3 Tucker Com., 82, 86; Williamson, Trustee, vs. Pax- 
ton, Trustee, 18 Grat., 475. Nor could the contract thus an- 
nulled avail the defendants, as was claimed, as a valid defense 
under the provisions of the Code of West Virginia, ch. 90, 
§ 20, p. 520. 

It was also argued that the appellee failed to show any title 
to the land in controversy sufficient to entitle him to recover 
in this action. This objection is not tenable. The appellants 
did not attempt to show title in any other person than the 
appellee. But on the contrary, they claimed under him, and 
sought to defend their possession under the contract of pur- 
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chase by the appellant, McAvoy, from the appellee, and were 
therefore estopped from disputing Ais title. 2 Tucker Com., 
176; Emerick & Co. vs. Tavener, 9 Grat., 220. 

It was further insisted by the appellants that the judgment 
rendered by the circuit court is erroneous, because it found 
that the appellee had title to the premises, as against the 
defendants, instead of being absolute and against all others ; 
and also because the judgment was rendered against the ap- 
pellants jointly, while it was claimed one of them (McAvoy) 
was shown to have no interest in the said premises. There 
is certainly nothing in the form of the finding of the court 
of which the appellants can justly complain; noras I think, 
in rendering judgment against both of them. They defended 
the action jointly; neither of them entered any disclaimer, 
but on the contrary, they gave notice with their plea of not 
guilty, that they jointly claimed the premises in controversy, 
and would rely, on the trial, on the said contract between the 
appellee and the appellant, McAvoy; thus admitting not 
only that they were then in possession, but that such posses- 
sion was a joint one, and would be jointly defended. Emerick 
& Co. vs. Tavener. 

No error, therefore, is seen in the judgment complained of, 
and it must be affirmed, with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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harleston. 


Tompkins & MADEN vs. Levi J. W oopyap. 
January Term, 1872. 


1, The endorsement by a partner in the name of the firm, of paper not belonging 
to the firm, which is in effect lending or giving the credit of the firm, carries 
with it the presumption that the partner making it was not authorized so to do, 


2 Athird party taking from a partner the signature of his firm upon his own 
private, individual transaction, cannot hold the firm without proof of au- 
thority, adoption or ratification of the act. And the taker of a note under 
such circumstances must prove the assent of the other partners, for prima facie 
such a transaction is a fraud, both on the part of the debtor and creditor. 


Action of assumpsit in the circuit court of Kanawha 
county, brought to May rules, 1867. Trial, and judgment for 
plaintiff at June term, 1869. 

The facts and evidence in the case appear in Judge Moore’s 
opinion. — 


Lee and Hedrick & Fitzhugh for the plaintiffs in error. 

It is submitted that the court erred in its judgment upon 
the facts of the case, and that the same should have been for 
the defendant, Tompkins, and the following points are re- 
lied on: 

1. Maden’s assignment of the note of Creigh, in the name 
of Tompkins & Maden, under the circumstances attending it, 
was clearly insufficient to bind the firm, and no recovery 
could be had against Tompkins upon it. It was plainly in 
violation of Maden’s duty as a partner, and a fraud upon the 
rights of the firm. That it was his individual transaction, 
and for his individual purposes, distinctly appears. It was 
the case so frequently occurring of the use by a partner of the 
name and credit of the firm, without authority, for his per- 
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sonal advantage; and where this is known to the party deal- 
ing with him, the law is perfectly well settled that the firm will 
not be bound. Difficulty may arise as to the proof of such 
knowledge on the part of the creditor, but where such knowl- 
edge is established by the proofs, or is fairly to be inferred 
from the circumstances of the transaction, the rule is inex- 
orable and its application infallible. Connected with this 
rule is another abundantly supported by authority, and in 
itself reasonable, just and convenient, which will settle most 
of the cases, and is, we submit, decisive of this. It is that 
whenever a party receives from any partner in payment of a 
debt due from that partner only, whether the debt be created 
at the time or executed before, the indebtedness or obligation 
of the firm in any form, the presumption of the law is that 
the partner gives this and the creditor receives it in fraud of 
the partnership, and consequently can maintain no demand 
against the firm upon it. Parsons on Partnership, p. 116 
(111). It is true that in certain cases in England it has been 
intimated that if the name of the firm be used by a partner 
for his private debt, the partners will be held unless they 
shew covin or fraud on the part of the holder; and the mere 


fact that it was the private debt of one partner will not. 


amount to prima facie proof of this. Ridley vs. Taylor, 13 
Kast., 175; Ex-parte Agace, 2 Cox, 312; Ex-parte Bonbonus, 8 
Ves., 540. But this is not the doctrine of the American 
courts. In them, the presumption is held much more strong- 
ly, and the fact that the debt grew out of the individual 
transaction of the partner will be deemed sufficient prima 
facie to put the creditor to proof of actual authority of the 
partner or the assent of the firm to be bound. Rogers vs. 
Batchelor, 12 Peters, 221; Chazournes vs. Edwards, 3 Pick., 5; 
Gansevoort vs. Williams, 14 Wend., 133; Lansing vs. Gaine, 2 
Jolin., 306; Davenport vs. Runlett, 3 New Hamp., 386; Laverty 
vs. Burr, 1 Wend., 529; Dob vs. Halsey, 16 John., 34. 

In Dob vs. Halsey, Spencer, J., speaking of the difference 
between the courts of England and this country, on this 
point, says: “We require the separate creditor who has ob- 
tained the partnership paper for the private debt of one of 
the partners, to show the assent of the whole firm to he 


bound.” And in Rogers vs. Batchelor, Story, J., said: “The 
28 
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true principle to be extracted from the authorities is, that 
one partner cannot apply the partnership funds or securities 
to his own private debt without the consent of the other part- 
ners. * * * * That the right (ot the separate creditor) 
depends on the fact whether the other partners had assented 
to such disposition or not.” Parsons on Part., 117 (112), n. u. 
This doctrine of the American courts, that a third party 
taking from a partner the signature of his firm upon his own 
private, individual transaction, cannot hold the firm without 
proof of authority, adoption or ratification, is recognized as 
the settled law of the subject by Professor Parsons in his 
excellent work on partnership, and the numerous authorities 
for it collected and collated. See Parsons on Part., 212 (202), 
and n. (d.) And he adds: “We should say that the weight 
of authority in the English courts is in favor of rules sub- 
stantially similar. That is, they also hold that if a creditor 
of one partner take partnership paper in payment of his debt 
from that partner, and there are no other facts in the case, 
the partnership would not be held, and the act of the holder 
of that paper would be deemed fraudulent in law.” Parsons, 
213 (204), nn. (e.) (f.) And Nelson, J., in Gansevoort vs. Wil- 
. iams, 13 Wend., 133, comes to the conclusion that the practi- 
cal operation and efiect of the rule of the English courts, and 
that of the rule of the courts of this country, are the same. 
It may therefore be considered as the settled rule of the 
courts, both in England and this country, that if the third 
party deal with the partner with knowledge that it is his 
private and individual transaction, he knows enough to put 
him on his guard, and that he is now bound to inquire 
whether the firm authorized the particular use of their name, 
and he can only hold them on the ground that they did so 
authorize it in fact; and he must shew this as the foundation 
of his claim. Parsons, 212 (202), and cases cited in n.‘(d.) 
So mere ignorance on the part of such third party of the 
breach of trust of the fraudulent partner will not enable him 
to hold the firm if such ignorance imply gross negligence on 
his part. Warren vs. French, 6 Allen, 317 ; Lloyd vs. Freshfield, 
2 Carr. & P., 325; 12 Eng. C. L. Rep., 154; New York Fire In- 
surance Company vs. Bennett, 5 Conn., 574. If the creditor be 
guilty of gross negligence, or if the nature of the transaction 
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be such as to carry evidence with it of the misapplication of 
the name of the firm, or be otherwise such as should have put 
the creditor upon further inquiry, he cannot hold the firm. 
Story on Partn., $$ 129, 180, 1383. Parsons on Part., pp. 107 
(103), 218 (209), 222 (212), and n. (1), 225 (215). 

In Lloyd vs. Freshfield (above cited), Bailey, J., says: “If a 
man lend money where no prudent man ought, he himself is 
answerable if there be anything wrong. This was a negli- 
gent act at least in the plaintiff to lend the money, and there- 
fore he cannot call on au innocent.man to pay it.” And in 
New York Fire Insurance Co. vs. Bennett, Hosmer, C. J., speak- 
ing of the position taken that the payee in that case who 
dealt with the partner, not having knowledge that special 
authority had not been given him, and the argument urged, 
which was in effect that he might fold his arms and reap a 
benefit from his supineness, says, that “common sense and 
common integrity require that he should make inquiry in 
such cases, and actually know that authority was given. He 
is bound, on legal and fair principles, to sustain the affirma- 
tive. He knows that the partnership is for mercantile opera- 
tions. He knows that the partner signing or endorsing a 
note in the name of the firm, from the partnership contract, 
had no authority. He knows that the act can alone be 
authorized by the delegation of express authority. And he 
knows that on the most common and best established princi- 
ples in promotion of justice and prevention of fraud, the 
person claiming the obligation of contract against a partner- 
ship is bound to prove it.” 

Again, it is well settled that the endorsement by a partner 
in the name of a firm, of paper not belonging to a firm, which 
_is in effect lending or giving the credit of the firm, carries 
with it the presumption that the partner making it was not 
authorized. ‘The business of a mercantile firm is usually buy- 
ing and selling, and to lend the credit of the firm by endorsing 
paper not belonging to it is no part of the general and regular 
business. The presumption of the law, therefore, is against 
the authority of the partner who signs the firm name for 
such purpose. New York F. Ins. Co. vs. Bennett, 5 Conn., 574; 
Stall vs. Catskill Bank, 18 Wend., 466, 477; Bank of Tenn. vs. 
Saffarans, 3 Humph., 597; Gansevoort vs. Williams, 14 Wend., 
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138; Bank of Vergennes vs. Cameron, 7 Barb., 143, 150. See 
Parsons on Partn., p. 225, (215). 

Such is the general doctrine on this subject. It is founded 
in the principles of reason and justice, and is well supported 
by authority. It would be strange if it were different, for 
the inevitable result would be to place honesty at the mercy 
of knavery; to destroy all just confidence between man and 
man, and to enable a dishonest and fraudulent partner, if so 
minded, to utterly ruin his confiding associates without possi- 
bility of remedy or escape. 

In this case Claypool, the cashier, was in a legal sense 
particeps in the fraud practised by Maden on the firm of 
Tompkins & Maden. The note of Creigh was payable to 
Maden individually; was his individual property, and not 
that of the firm. Tompkins knew nothing of the making or 
endorsement of the note. It arose from no matter pertaining 
to the firm, or in which the firm was in any way concerned. 
The negotiation was a private transaction of Maden, in which 
Tompkins had no interest, and from which he derived no 
benefit ; no part of the proceeds went to his use or that of the 
firm, but the same was appropriated by Maden to his private 
purposes. All this was known to Claypool, and when Tomp- 
kins first heard of the transaction he gave notice to the bank 
that he would not be bound by it. 

It was, at least, gross negligence on the part of Claypool, 
the cashier acting for the bank, in discounting the note, not 
to inquire if Maden was authorized to endorse it with the 
name of the firm. Had he done so, he would have learned 
that he was not. He saw that the note was payable to Maden 
individually, and that Maden was seeking to have it dis- 
counted on his individual endorsement. He was thus fully 
placed on his guard and warned that the negotiation of the 
note by Maden was not a partnership transaction. He was 
not at liberty to shut his eyes and disregard the warning 
afforded by the character of the transaction. He declines to 
discount the note on Maden’s individual endorsement, and 
Maden then endorses it with the name of the firm, and Clay- 
pool then discounts it, and the proceeds are paid over to 
Maden. Surely it would be grossly unjust to hold Tompkins 
liable on this endorsement, and we challenge the production 
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of any authority upon which he can be so held without proof 
of previous authority to Maden to make the assignment in 
the partnership name or subsequent ratification by Tomp- 
kins. None such is offered or pretended, but that neither 
existed is plainly inferrible from the evidence. 

2. The plaintiff failed to use that due diligence to recover 
the amount of the note from Creigh, the maker, that was 
required to entitle him to maintain a suit against the assignor. 

The bank at which the note was made payable, not being 
an incorporated institution under the laws of this State, the 
note was a common law instrument only, and not negotiable. 
The plaintiff, therefore, could not maintain an action against 
the endorsers without shewing that he had used what is 
known in the law as due diligence to recover the amount of 
the note from the maker. Now “due diligence” always in- 
volves the idea that the assignee has adopted a judicious 
course of proceeding; and in general, it is the duty of the 
assignee to prosecute suit as promptly as may be against the 
maker, obtain judgment and sue out a fiert facias against his 
property without delay. And where such suit is immediately 
commenced on the maturity of the note and vigorously prose- 
cuted, judgment obtained and execution sued out and returned 
“nulla bona,” without any delay attributable to the plaintiff, he 
may well maintain his action against his assignor, not upon 
any technical legal effect of the assignment, but upon the 
principle of natural justice and of the action of money had 
and received, the soul of which is that the defendant has 
received money to which ex acquo et bono the plaintiff is enti- 
tled and has not forfeited his right to demand the same of 
the defendant by any negligence or default on his part, to 
recover the amount of the party whose proper debt it was, 
and who ought to have borne the burden to the relief of all 
the others. Machie’s Ex’rs vs. Davis, 2 Wash., 219; Norton vs. 
Rose, 2 Wash., 233; Minnis vs. Pollard, 1 Call., 226; Goodall vs. 
Stewart, 2 Hen. & Murf., 113, and note; Lee vs. Love & Co., 1 
Call., 497; Saunders vs. Marshall, 4 Hen. & Murf., 455; Brown 
vs. Ross, 6 Murf., 391; Whitworth vs. Adams, 5 Rand., 377; 
Drane vs. Scholfield, 6 Leigh., 386; Thompson vs. Govan,9 Gratt., 
695; 2 Tuck. Comm., 339, 340, 341. 

The note in this case fell due on the 7th of February, 1866. 
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The suit against the maker was brought on the 5th of July, 
1866, only two days less than five months after the maturity 
of the note. Judgment was not recovered until the October 
term, 1866, and on the 9th of October, 1866, an execution was 
issued, which went into the hands of the sheriff of Kanawha 
county, and was by him returned “No property;” and in 
February, 1867, another execution issued, which was directed 
to the sheriff of Greenbrier county, where it was proved 
Creigh resided, and was returned “No property.” At the 
time the note fell due, four terms of the circuit court were 
held in each county during the year. Twoof these terms for 
the county of Kanawha. to-wit, that commencing on the 2d 
of April and that on the 2d of June, 1866—were suffered to 
pass without a suit having been brought. If the plaintiff 
had sued promptly on the note after it became due, he might 
have recovered a judgment at the April term, 1866. But he 
suffers this term and the next both to pass by without taking 
any step, and only brings his suit in time to get a judgment 
at the third term after the note became due. It is clear, 
therefore, that, after this delay, it was his duty to exculpate 
himself by showing that due diligence would not have altered 
the case. Goodall vs. Stewart, 2 Hen. & Murf., 105, 114; 2 
Tuck. Comm., 342. The onus probandi was on the plaintiff, 
but he offered no proof whatever to show that an earlier judg- 
ment would not have availed, or that by reason of the insol- 
vency of Creigh, or for any other cause it was unnecessary to 
sue. In fact it may be deduced from the evidence that Creigh 
was not insolvent, because it seems that he actually paid the 
amount of the note to Maden. And after the plaintiff ob- 
tained his judgment at the third term, in October, 1866, he 
delayed sending an execution to the county in which Creigh 
lived till February, 1867. Surely after such delays wholly 
attributable to the plaintiff, unaccounted for and unexplained, 
and without any proof to show that due diligence was unnec- 
essary, or would have been unavailing, it would be against 
the current of all the authorities to hold the assignors respon- 
sible. 


3. After Tompkins had given notice to the bank that 
Maden’s use of the firm name on assigning the note was 
unauthorized, and that he would not be held bound by it, the 
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bank was guilty of such gross laches, amounting to fraud upon 
the rights of Tompkins, as will deprive it of all remedy 
against him. The bank was indebted to Maden in a large 
amount, and had the means of indemnifying itself against 
loss from the negotiation of this note in its own hands. It 
had the right to set off its claim against Maden on his indi- 
vidual assignment against so much of its indebtedness to him. 
It had full notice that Tompkins controverted its claim 
against him on the assignment in the name of Tompkins & 
Maden, and yet with this right and this knowledge, the bank 
paid Maden some fifteen hundred dollars in cash, and also 
discounted Mrs. Caldwell’s note for him, and paid him the 
nett proceeds, amounting to about one thousand dollars more. 
Now it was the plain duty of the bank to have provided for 
the Creigh note in these transactions. It had the right to 
insist that it should be permitted to retain a sufficient amount 
in its hands to meet the Creigh note in case the effort to re- 
cover it from Creigh should prove ineffectual. It is in vain 
to say that those moneys were paid, and the note of Mrs. 
Caldwell discounted on a compromise between the bank and 
Maden, to secure which the bank was coerced to pay the 
money and discount the note. The bank owed Maden, and 
could claim to set off its indebtedness against Maden’s de- 
mand. Tompkins was an innocent party who had received 
no benefit from the assignment of the note made in the name 
of the firm by Maden, and this the bank well knew. It was 
clearly, therefore, its duty to protect itself and him by with- 
holding an amount of its indebtedness to Maden equal to the 
amount of the Creigh note. If it chose voluntarily and with 
its eyes open, for reasons looking to its own advantage, to 
compromise the matter with Maden and pay over to him the 
funds in its hands, it did so at its peril, and cannot be permit- 
ted to turn around and hold an innocent party responsible 
for this claim, which it had perfectly in its power to secure 
out of funds in its hands, but which it chose to surrender 
without doing so, and that without the knowledge or consent 
of that party. Its claim against Tompkins is upon the equi- 
table action of assumpsit for “money had and received,” 
the principle of which is that the defendant has received 
money which ez aequo et bono, he ought to pay over to the 
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plaintiff. Certainly there can be no equity in the claim of 
the bank against Tompkins under the facts of the case. The 
course pursued by it plainly operated as a fraud upon the 
rights of Tompkins and a forfeiture of its claim, if any it 
had, to charge him upon the assignment made by Maden in 
the name of the firm. 


Smith & Knight for defendants in error. 

First. The plaintiff did use due diligence in the prose- 
cution of the claim against the debtor. The question of dil- 
igence depends upon the circumstances of each case, and the 
courts have never attempted to settle, arbitrarily, a fixed time 
within which suit must be brought. It isnot claimed by the 
defendants that the debtor was in any more solvent condition 
when the paper matured than he was when suit was brought, 
or at any time subsequent thereto. In this case suit was 
brought within five months after maturing of the note, the 
debtor living in a distant county. In the case of Barksdale 
vs. Fenwick, 4 Call., p. 492, the assignment was made and the 
right of action accrued to the assignee on the 13th of March, 
1794. Suit was brought the 23d of December, 1794, and dis- 
missed, by order of the assignee, at rules. Another suit was 
brought in February, 1795, and judgment in April, 1798, and 
a return of nulla bona, all the parties living in the same city. 
In a subsequent action by the assignee against the assignor, 
he recovered judgment, which was affirmed on appeal. The 
court in this case was divided, but it will be noticed that there 
was proof in the case that the debtor was doing business and 
paid large debts several months after the right of action ac-. 
crued to the assignee; and the dissenting judges base their 
opinion as to the question of diligence upon this proof. Note 
also, in the opinion of Judge Lyons, the difference between 
the principles applicable to common law paper and commer- 
cial paper and upon the burden of proof. See, also, Minnis 
and Pollard,1 Call, p. 226, whose right of action accrued to the 
assignee against the debtor, June 20th, 1791, and suit was not 
brought till April, 1792. It is submitted by the plaintiff that 
no decision can be found affirming that prosecution of the 
suit within five months after the maturity of the paper as- 
signed, is not due diligence. 
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Second. The question of diligence has no application to this 
case. The proof is, that the debtor paid the debt to the 
assignors. It makes no difference, so far as the assignors are 
concerned, whether paid before or after assignment, or before 
or after suit and judgment on the note against the maker, 
they are estopped by the collection. of the note from raising 
the question of diligence. 

Third. The debtor lived in Greenbrier county (see page 13 
of the record). The court will take judicial cognizance of 
the fact that, at the time of the maturity of the note, and for 
some months thereafter, there were no courts in Greenbrier 
county which could have entertained jurisdiction of a suit, 
or whose judgment would have been valid, and there were no 
officers to execute process. It is also a fact of historical 
notoriety, of which the court will take notice, that up to the 
close of the rebellion, which occurred long after the maturity 
of the note, Greenbrier county was within the Confederate 
lines, and no process could have been sent from the county of 
Kanawha; or, if sent, could not have been served in Green- 
brier county until the close of the rebellion. 3 Hagans, Mann 
vs. Lewis, 223. 

Fourth. The firm of Tompkins & Maden were bound by 
the assignment of the note. They were a commercial part- 
nership, and it was perféctly in the scope of their partnership 
business to make and endorse bills, notes and drafts, &e. See 
Story on Partnership, $$ 102, 102a, 103, 104, 105, and particu- 
larly 108. As is shown by the authorities above cited, part- 
ners engaged in trade and commerce are held to a strict 
liability upon the contracts made by each member of the firm 
in the partnership name. There would be no safety in deal- 
ing with such a partnership if every partner had to be 
consulted before a transaction could be concluded binding 
upon the firm, and such a limitation upon the obligations 
of partners would almost put a stop to commerce and trade. 
There was nothing in the transaction in this case unusual, 
nor any evidence of negligence on the part of the plaintiff. 
Maden, one of the firm, presented a note made payable to 
himself, for discount. The bank declined to discount it with- 
out further security. He then endorsed it in the firm name, 


which he had the right and power to do; and for all the 
29 
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plaintiff knew, it was to raise means for the use of the firm. 
Tompkins and Maden, by forming and continuing their part- 
nership, proclaimed each other to the business world as per- 
sons worthy of trust and credit, and as authorized to act for 
each other, and it would not only have been impertinent for 
the plaintiff to have gone to Tompkins and enquired whether 
he sanctioned the transaction, but it would have been an 
unpardonable reflection upon the honesty of his partner, 
whom he had advertised as honest and trustworthy, by the 
connection he had formed and maintained with him. 

Fifth. After being notified by Tompkins that the firm 
never received the proceeds of the note in suit, the bank 
never had the means or opportunity to recover of Maden. It 
is argued by counsel for appellants that because the bank 
paid Maden a considerable sum in compromise of a suit, that 
they must have been liable to, or indebted to Maden. This 
does not necessarily follow. It might have been, as it was in 
fact in this case, that it was a compromise of another large 
claim which the bank held against Maden and others, and 
which Maden was defending while the other parties were 
making no defense thereto. The record conclusively shows 
that no funds of Maden passed through the hands of the 
officers of the bank over which they had any control, or out 
of which they could have satisfied the note. And even if 
they had possessed funds belonging to Maden individually, 
they could not have used them without Maden’s consent, in 
payment of a firm liability, upon the mere assertion of 
Tompkins that the assignment was made without his knowl- 
edge or consent. 

Finally, they could not use either the partnership or the 
individual funds of the assignor in payment of the note, until 
they prosecuted the maker to insolvency. 


Moore, J. Assumpsit in the circuit court of Kanawha 
county by Platntiff vs. Defendants, on the following note : 


$460 CHARLESTON, W. V., October 7, 1865. 


Four months after date, I promise to pay to the order of William Maden, ne- 
gotiable and payable at the Bank of the West, without off-set, four hundred and 
sixty dollars, value received, CYRUS CREIGH, 

Endorsed : 

WILLIAM MADEN, 
TOMPKINS & MADEN. 
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Defendants demurred to the declaration, and pleaded non- 
assumpsit ; and Tompkins filed a special plea, in which he 
alleged that at the time of the alleged assignment to plaintiff, 
he and Maden were engaged as partners in merchandizing, 
under the firm name of Tompkins & Maden; that by their 
partnership agreement neither member of the firm could use 
the firm name in any transaction not within the partnership 
business; that the assignment of the note of Creigh did not 
pertain to, nor was it within said partnership business, nor 
was said note at any time the property of the partnership; 
that the making of the said note and the assignment thereof 
were transactions in which neither Tompkins nor said firm 
had any interest ; that Tompkins did not assign the note nor 
use the name of the firm so to do, and that if Maden did use 
the name of the firm to make such assignment, he did so 
without authority to bind Tompkins in that behalf; and so 
said Tompkins was not a partner in making said assignment 
as alleged in the declaration; that said assignment, if any 
such was made, was made to the Bank of the West, composed 
of plaintiff and Claypool and others, of which Claypool was 
agent, in taking said assignment, and had notice of the fore- 
going premises. 

At the June term, 1869, by consent, the case was tried by 
the court in lieu of a jury, and judgment rendered in favor 
of the plaintiff for five hundred and sixty-one dollars and 
nineteen cents, amount due, with interest from date of the 
judgment, and costs. Defendants moved the court for a new 
trial, but the motion was overruled, and to this action of the 
court Tompkins tendered his bill of exceptions, setting out 
the facts proved at the trial, as follows, viz: 

“ Be it remembered, that on the trial of the cause before 
the judge, the plaintiff read in evidence on his behalf the 
note in the declaration mentioned, in the words and figures 
following, to-wit: (See note heretofore copied aud made part 
of this record.) The plaintiff then proved that the names 
William Maden and Tompkins «& Maden, endorsed on said 
note, were in the proper handwriting of said William Maden. 
It was proved that the defendant, William H. Tompkins, and 
said William Maden were, at the time said note was made 
and endorsed, partners exercising the business of merchants 
in the town of Charleston, in Kanawha county. 
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“The defendant, William H. Tompkins, was then sworn as 
a witness on his own behalf, and proved that he knew nothing 
of the making of said note, or the endorsement of the name 
of Tompkins & Maden thereon at the time either of those 
acts were done, and that the first he knew thereof was about 
the time of the maturity of said note. It was proved by 
Tompkins that the consideration of said note was not a mat- 
ter pertaining to the partnership of Tompkins & Maden, or 
in which they as partners were in any way concerned, but 
was a private transaction of said Maden, in which the said 
Tompkins had no interest as partner or otherwise, and from 
which he derived no benefit; that when he first heard of it 
(about the time of the maturity of said note, or a little be- 
fore,) he gave notice tothe Bank of the West, then the holder 
and owner of said note, through their cashier, John Claypool, 
that the said note and endorsements thereon were not part- 
nership transactions of Tompkins & Maden, and that he was 
not responsible and would’ not pay it. It was also proved 
that the Bank of the West was not an incorporated institu- 
tion, but was a private partnership, and that said John Clay- 
pool was their cashier, and that he and the plaintiff were both 
partners therein; that at the time, or about the time of the 
date of said note, the maker thereof and said Maden went to 
the Bank of the West and offered said note to Claypool, as 
cashier, for discount, endorsed by said Maden only, which said 
Claypool declined to do; that said Maden then endorsed the 
said note in the name of Tompkins & Maden, and offered it 
again for discount, and the note was then discounted and _ be- 
came the property of the said bank. And it was also proved 
that the Bank of the West had no notice at or before the dis- 
count, or until about the time it became due, that Tompkins 
did not recognize it as a legitimate transaction on the part of 
the firm of Tompkins & Maden. It was also proved that after 
said Tompkins had given notice to said Claypool as aforesaid, 
that said note was not a partnership transaction of Tompkins 
& Maden, said bank, in another transaction with said Maden 
alone, paid him through their agent, William A. Quarrier, 
about one thousand five hundred dollars, and that said bank 
also discounted for him a note of Mrs. Caldwell, and paid him 
through the same agent the nett proceeds, amounting to one 
thousand dollars. 
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“But it was proved that this money was paid, and not dis- 
counted, in the compromise of a suit between Maden and the 
bank, and in which compromise the actual payment of money 
and the discount of the note was a condition precedent, which 
left the bank no power to retain the money or to refuse the 
discount, and the bank, to secure the compromise, was coerced 
to pay the money and discount the note aforesaid. It was 
also proved by the plaintiff that he, in the name of William 
Maden, the payee, for the plaintiff’s benefit, brought suit in 
the circuit court of Kanawha county, on the 5th day of July, 
1866, and at the October term, 1866, obtained judgment against 
the maker of said note, and on the 9th day of October, 1866, 
caused an execution of fi. fa. to issue thereon, which went into 
the hands of the sheriff of Kanawha county, and was returned 
‘No property found;’ and that on the 14th day of February, 
1867, he sued out another execution of fi. fa., directed to the 
sheriff of Greenbrier county, which was returned by the 
sheriff thereof ‘No property found.’ It was also proved that 
Cyrus Creigh, the maker of said note, resided about three 
miles from Lewisburg, in the county of Greenbrier, and that 
he paid said note to said William Maden, but the time at 
which this payment was made was not proved. The forego- 
ing were all the proofs in the cause.” 

From the said judgment of the circuit court the defendants 
appealed to this court. . 

It is well settled that the endorsement by a partner in the 
name of a firm, of paper not belonging to the firm, which is 
in effect lending or giving the credit of the firm, carries with 
it the presumption that the partner making it was not au- 
thorized. The business of a mercantile firm is usually buy- 
ing and selling; and to lend the credit of the firm by endorsing 
paper not belonging to it is no part of the general and regular 
business, and the presumption of the law, therefore, is against 
the authority of the partner who signs the firm name for 
such purpose. It is the well settled doctrine of the American 
courts, that a third party taking from a partner the signature 
of his firm upon his own private, individual transaction, can- 
not hold the firm without proof of authority, adoption, or 
ratification. Such has been the argument of the appellants 
in this case, well supported by authority. Professor Parsons 
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recognizes the law to be settled, that “if one partner signs 
or endorses a note with the partnership name, but in pay- 
ment or security of his private debt, and the taker knows it 
to be so, the other parties are not bound without their assent, 
or some act which justified the taker in supposing their 
assent; and the admissions of the partner signing are no evi- 
dence to prove the assent of the others. In this country it 
is clearly settled that the taker must prove the assent of the 
other partners, for prima facie such a transaction is a fraud 
both on the part of the debtor and the creditor.” (1 Parsons 
on Bills and Notes, p, 125, &c., ch. 5, § 5, and notes citing 
many authorities.) In Mercein vs. Andrews, 10 Wend., 461, 
cited by Prof. Parsons, it was held “that a partner is not 
liable to the payment of a note endorsed by his co-partner in 
the name of the firm, out of the course of the partnership 
concerns, although he be present and hear the arrangement 
respecting the endorsement; his assent must be proved, and 
will not be presumed.” 

_It seems to me the facts proven in the case now before us 
were sufficient, under the numerous authorities settling the 
principle in similar cases, to have warranted a judgment in 
favor of the defendant, Tompkins, and that the court below 
erred in giving judgment against him. The judgment being 
a joint one against the defendants, Tompkins and Maden, 
should be reversed as to bothywith costs here and in the 
circuit court, and this court proceeding to give such judg- 
ment as the court below should have done, must give judg- 
ment against the defendant, William Maden, with costs in 
the court below. 


The other judges concurred. 


JUDGMENT REVERSED. 
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ANDREW H. Beacu vs. Levi J. Woopyarp et al., and Joun D. 
WHITE et al. 


January Term, 1872. 


1. The rule for the consolidation of suits is alike in equity and at law, and the 
matter is always addressed to the discretion of the court. The proper mode 
for bringing the subject to the attention of the court is by motion for a rule to 
show cause why the suits or actions should not be consolidated. 

2. Where the parties are the same, and separate suits have been brought in equity 
upon matters which might have been united in one suit, and the defense is 
the same in all, a consolidation rule ought to be granted. But where the suits 
are by different plaintifts, proceeding against ditferent funds of the defendant, 
to satisfy separate and distinct liens; and where, as in the present case, the 
judgment lien of the plaintiffs in one of the suits against the defendant, was 
created long subsequent to the institution of the other creditor’s suit, and sub- 
sequent to the report of the master ascertaining the liens and their privities, 
and a decree confirming the same adjudicating the merits of the cause and en- 
forcing the liens of such other creditors against the property of defendant 
elected by them ior that purpose, it was not improper to refuse consolidation, 


These causes were submitted together by the appellant, 
Andrew H. Beach. The oldest suit was Woodyard against 
the appellant, and it was instituted in March, 1868. The 
causes arose in Kanawha county. 

The opinion of Moore, J., contains an ample statement of 
the facts concerning the only points involved. 


T. B. Swann for the appellant. 
Smith & Knight for the appellees. 


MoorE, J. These causes were proceedings in equity, in the 
circuit court of Kanawha county, to enforce judgment liens. 
The defendant has appealed to this court, and submitted the 
causes together. Noerror is assigned in the case of Woodyard 
vs. Beach and others, and as none appear from the record suf- 
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ficient to justify a reversal of the decree of November 8th, 1870, 
the said decree should be affirmed, with costs and damages. 

As to the cause of White & Bibby vs. Andrew H. Beach, but 
one question was raised by the argument, and the only point 
assigned as error by the defendant, viz: “ That the court erred 
in refusing to consolidate the two causes, at the costs of White 
and Bibby, upon the motion of Beach,” I cannot see any 
reason to lead me to the opinion that the rule for the consoli- 
dation of suits in equity should be different from that estab- 
lished for actions at law, nnless governed by statute. In the 
cases of McRae vs. Boast, 3 Randolph, 481, the court held that, 
“the consolidation of actions is not a matter of right, nor is 
it the proper subject of any plea, either in bar or in abate- 
ment. It depends on the circumstances of the case, and is 
addressed to the discretion of the court; and the only proper 
mode of bringing it to the views of the court is by a motion 
for a rule to shew cause why the actions should not be con- 
solidated.” Iam of opinion that where the parties are the 
sume, and separate suits have been brought in equity upon 
matters which might have been united in one suit, and the 
defense is the same in all, a consolidation rule ought to be 
granted; for, otherwise, the defendant would be oppressed, if 
not ruined, by an unnecessary accumulation of costs. But 
where the suits are by diiferent plaintills, proceeding against 
different funds of the defendant to satisfy separate and dis- 
tinct liens, as in the cases before us; and where the judgment 
lien, as in the case of the plaintifis, White & Bibby, was 
created long subsequent to the institution of the creditor’s 
suit by Woodyard, and subsequent to the master commission- 
er’s report ascertaining the liens on the property proceeded 
against in Woodyard’s suit, and their priorities, and a decree 
confirming said report, adjudicating the merits of the cause, 
and enforcing the liens against the property elected by the 
creditors in the first suit, having been entered before the 
institution of the suit by the subsequent judgment ereditors, 
it seems to me, the court may, in its discretion, refuse to 
consolidate. 

The proceedings are to enforce judgment liens against the 
property of a person living; the first creditors have selected 
a particular tract or lot of land ascertained to be sufficient to 

















COURT OF APPEALS OF WEST ViRGINIA. 233 








Jan’y Term, seach vs. Woodyard e al., and White et al. 1872 





priorities have been ascertained, and the lot of land ascer- 
tained to be sufficient to satisfy the liens; the judgment of 
the court has been pronounced, holding that particular prop- 
erty liable for the satisfaction of those ascertained liens, 
when White & Bibby institute their suit to enforce a judg- 
ment lien, that is subsequent to all those set up in the Wood- 
yard suit, against a lot of land not mentioned in the Wood- 
yard suit. It seems to me they have a right to make their 
election sure, by selecting that fund most certain to satisfy, 
their lien, and the court should not force them into the prior 
suit. I think the case is different from those cases where 
creditors proceed against the estate of a deceased person, and 
there is a deficiency of assets. It is also different where the 
property is proceeded against by numerous creditors in sepa- 
rate suits. In such cases the court will order the proceedings 
in all the suits but one to be stayed, and will require the 
several parties to come in under the decree in such suits, so 
that only one account of the estate may be necessary. Hal- 
lett vs. Hallett, 2 Paige R., cited in Story’s Eq. Pl., § 100, note 
2, and in Stephenson vs. Taverners, 9 Gratt., 405. In such 
cases it is necessary to bring all the creditors into one suit to 
save the property from being consumed by unnecessary costs. 
In the case of Woodyard, all the liens that existed at the 
time were ascertained and reported by the commissioner; the. 
lien of White & Bibby having attached subsequently, the. 
amount of costs occasioned by their suit could not so burden 
the property as to affect the rights of the creditors, or oppress 
the defendant; therefore, there being no necessity for the 
consolidation of the suits, even if it had been proper to have 
opened again the Woodyard suit for the purpose, I think the 
court did not commit error in refusing to consolidate. 
The decree should be affirmed, with costs and damages. 


The other judges concurred. 


DECREE AFFIRMED. 






























SA aS SR harshest 











234 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Chesapeake & Ohio R. R. Co. vs. Patton. 








harleston. 


CHESAPEAKE AND Onto RAILROAD ComMPANY vs. RopertT PATTon. 
January Term, 1872. 


1. The authority of clerks of circuit courts to administer an oath, under the 6th 
section, chapter 117 of the Code, 1868, extends to all cases wherein an affidavit 
is necessary. 

2, An injunction should not take effect until the bond is given, but if by accident 
it is made to take effect before, this is not sufficient error to warrant this court 
in reversing the order granting it. A party ought to be allowed a reasonable 
time after his attention is called to the defect in the bond, by rule or notice, 
in which to execute a proper bond, and on his failure to do so the injunction 
ought to be dismissed. 

3. The charge in a bill of injunction against a railroad company that they “ have 
entered upoa the same (the land) or are about to enter upon the same,” is too 
uncertain, when taken in connection with another charge in the bill that the 
company has acted without the authority of law, and in the absence of any 
averment or charge that it is about to act further without authority of law. 


4. An injunction should not be granted for an act done and completed, though 
contrary to law, unless under peculiar circumstances, 


5. Injunction improperly allowed because, among other imperfections in the bill, 
it was not averred that the defendant, at the time the bill was filed, was trans- 
cending its authority, or was about to do so; or that it was insolvent; or that 
it was doing or about todo any injury to the property of the plaintiff which 
could not be adequately compensated in damages. 


The following bill of injunction was obtained on the 11th 

of October, 1870: 

“ To the Honorable Judge of the Circuit Court of Fayette County : 
“Showeth unto your Honor your orator, Robert Patton— 
“That he is the owner and is possessed in fee of a tract of 

land in the county of Fayette, State of West Virginia, lying 

on the Kanawha river, containing forty and one-half acres of 
land, adjoining the lands of Oliver A. Patton, trustee for his 
wife, and others, and purchased by your orator from one Mason 

Coleman. 

“That the said land described is in part comprised of valu- 
able Kanawha river bottom, consisting of twelve or fifteen 





















COURT OF APPEALS OF WEST VIRGINIA. 235 





Jan’y Term, Chesapeake & Ohio R. R. Co, vs, Patton. 1872 








acres of land, worth from four to five hundred dollars per 
acre. That the said mentioned land is a long narrow strip 
fronting on the Kanawha river. 

“And your orator further showeth the Chesapeake and 
Ohio railroad, an incorporated company for purposes of pub- 
lic utility and internal improvement, have, without the 
consent of your orator or any authority whatever, but after 
written notice not to do so, entered upon, took possession, 
and have erected upon the said land telegraph poles, with 
wires to the same, have removed or destroyed the fencing 
suround the same. That they have entered upon the same, or 
are about to enter upon the same, for the purpose of exca- 
vating by digging and other means, a double track railroad 
for the use of the Chesapeake and Ohio railroad through the 
same, to the great and irreparable damage to your orator of 
same, and which is contrary to law, and is in palpable viola- 
tion of the rights of your orator as owner of same. 

“That the said Chesapeake and Ohio railroad have in so 
doing acted without the authority of law in failing to pursue 
the course provided by law, as authorized by chapter 42, 
pages 260-266 of the Code of West Virginia, for all of which 
unlawful and oppressive acts your orator has sustained great 
damage, and will sustain greater damage and injury by the 
prosecution of the work aforesaid. He therefore prays that 
the Chesapeake and Ohio railroad, their agents, servants and 
contractors employed upon the said work, to-wit, Irvin C. 
Lewis and William Crawford, be made parties to this bill, and 
that they be required to answer the same on oath ; that they 
all be inhibited, forbidden, and enjoined from using or op- 
erating the said telegraph wires in any way; that they be 
inhibited, enjoined, and forbidden from doing any work of 
any kind whatever, either in digging or excavating the earth 
on the said premises for the construction of the said railroad, 
and for general relief.” 

It was sworn to before the clerk of the circuit court of 
Kanawha county. The bond was executed on the 19th of the 
sume month, yet it does not seem to have been approved by 
the clerk of Fayette circuit court before the issuing of the 
writ with the injunction endorsed, which latter was done on 

the day after the bond was executed. 
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On the 28th of February, 1871, the defendant filed an under- 
taking, and on the 21st of the month following gave notice 
of this appeal, from the order granting the injunction. 





Miller & Quarrier and Laidley & Hogeman for appellants. 

This is an appeal from an order of injunction to restrain 
the appellants, Chesapeake and Ohio Railroad Company, their 
agents, contractors, &c., from constructing a railroad through 
complainant’s land. There was no appearance by the appel- 
lants to the bill, either by demurrer, answer or motion to dis- 
solve, but the appeal is taken directly from the order granting 
the injunction, under the seventh clause of the first section 
of chapter 135 of the Code of West Virginia. See Hutchinson 
vs. Landeraft, 4 W. Va., 312. 

The appellants complain of various errors in the order of 
injunction. 

First. It was error to grant the injunction until the bill 
was properly sworn to before an officer authorized to adminis- 
ter oaths. In this case the officer certifying the oath is the 
clerk of the circuit court of Kanawha. The suit is, however, 
brought in the circuit court of Fayette. The clerk of a court 
is not generally empowered to administer oaths. His power 
in this respect is limited, viz: he can only certify an oath in 
a cause pending in the court of which he is clerk. All other 
oaths must be authenticated and certified by designated offi- 
cers. Code, chapter 117, § 6; Commonwealth vs. Williamson, 4 
Grattan, p. 555. 

Second. It was error in the clerk to issue the writ without 
an endorsement until the injunction bond was approved by 
the clerk ot the circuit court of Fayette. The record shows 
no approval by the clerk of the bond given in this case. Code, 
chapter 10, § 1; Code, chapter 133, § 10.- 

Third. There are fatal defects in the bill itself, for which 
the judge ought to have refused the injunction. Among 
them are the following : 

I. The bill contains no averment that the complainant had 
not a complete and adequate remedy at law. At best, in 
general terms, it alleges a threatened trespass. Before a court 
of equity can interpose by injunction to prevent this, it must 
appear that full compensation cannot be had at law. 7 John- 
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son’s Chy., 315; White Sulphur Springs Co. vs. Holly, 4 W. Va., 
p- 597 ; 6 Johnson’s Chy., 500; Hilliard on Injunction, pages 
319 to 322, and chap. 1, § 23; 6 Vesey, 787; 7 Geo., 49. 

Where the circumstances related in the bill are not of 
themselves conclusive as to the inadequacy of complainant’s 
remedy at law, the bill must contain a positive averment of 
the fact, otherwise courts of equity must refuse to interfere. 

II. The bill does not show any peculiar or irreparable dam- 
age. A general averment of irreparable damage without 
stating the particular items of damage, that the court and 
parties may see that the damage done cannot in fact be compen- 
sated at law, is insufficient. The bill must show how and why 
the damage is irreparable. Catching vs. Terell, 10 Geo., 576; 
Dewitt vs. Hays, 2 Cal., 463; Justices vs. Cosby, and Jones’ Eq., 
254; Waldron vs. Marsh, 5 Cal., 119; Hilliard on Injunctions, 
p. 322; The Justices, &c., vs. The Griffen, &c., 11 Geo., 246; Hil- 
liard on Inju., chap. 1, § 74; 7 Johns. Ch., 314. 

III. The bill does not aver that the acts which defendant 
contemplated, or was about to do, were without authority of 
law. It is conceded that the acts done are alleged to have 
been done without authority, but it is respectfully submitted 
that the bill nowhere alleges that the acts threatened and con- 
templated were without authority. As the purpose of injunc- 
tion was altogether prospective, and could have no relation 
back to completed trespasses, the order. of injunction should 
have been refused. The courts have invariably required great 
strictness in injunction bills. 

IV. It was error to grant the injunction without limit- 
ing its existence to the acquisition of a right to dig and 
excavate as threatened. If appellants had no right to dig 
and excavate at the time the injunction was granted, they 
could easily have acquired the right by proceeding under 
chapters 52 and 42 of the Code. The order of injunction 
should have been ended in its operation by its own terms 
whenever that happened. 


MaxweE.LL, J. This was an injunction to restrain the Chesa- 
peake and Ohio Railroad Company and others, from using or 
operating certain telegraph wires placed upon the land of 
the plaintiff by the said defendant, and also to restrain the 


: 
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same parties from doing any work of any kind whatever, 
towards the construction of the Chesapeake and Ohio railroad 
on the said premises. 

It is claimed, first, that it was error to grant the injunction 
because the bill was not sworn to before an officer authorized 
to administer an oath. The bill was sworn to before John 
Slack, clerk of the circuit court of Kanawha county, and the 
order awarding the injunction was addressed to the clerk of 
the circuit court of Fayette county, to operate in the last 
named county. By the sixth section of chapter 117 of the 
Code, p. 585, it is provided that, “A clerk of a court or his 
deputy may administer an oath in any case wherein an affi- 
davit is necessary or proper.” 

But the counsel for the appellant say that this section does 

ot give to the clerk authority to administer the oath in 
this case, and cites Williamson’s case, 4 Gratt., 554, where it was 
held that the authority of a clerk to administer an oath out 
of court only extends to cases in which, without regard to 
circumstances, the making the affidavit is a necessary pre- 
requisite to the performance of the official act which the 
clerk is called upon to perform. The law in force at the time 
that decision was made, provided that, ‘The several clerks 
of courts of this commonwealth, and their deputies, shall be 
empowered to administer oaths in all cases wherein an atffi- 
davit is necessary as the foundation of any official act to be 
performed by such clerk,” which was a wholly different pro- 
vision from the present law, and the decision under it could 
not have been different from what it was. The authority of 
clerks to administer oaths must be held, under the present 
law, to extend to all cases wherein an affidavit is necessary, 
and therefore the affidavit in this case is made before an officer 
authorized to administer caths. 

The next assignment is, that it was error in the clerk to isstie 
the writ with an endorsement until the injunction bond was 
approved by the clerk of the circuit court of Fayette county. 

The injunction should not take effect until the bond is 
given, but if by accident it is made to take effect before, this 
is not sufficient error to warrant this court in reversing the 
order granting the injunction. The party ought to be allowed 
a reasonable time after his attention is called to the defect in 
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the bond, by rule or notice, in which to execute a proper 
bond, and on his failure to do so the injunction ought to be 
dismissed. Hilliard on Injunctions, p. 69; Ghiselin vs. Ghise- 
lin, 5 Gill’s Rep., 188; Guerry vs. Durham, 11 Georgia Rep., 9. 

The third assignment is, that there are fatal defects in the 
bill itself, for which the injunction should not have been 
granted. 

The bill, after describing the plaintiff’s land, charges that 
the Chesapeake and Ohio railroad, an incorporated company 
for purposes of public utility and internal improvement, 
have, without the consent of the plaintiff or any authority 
whatever, but after written notice not to do so, entered upon, 
took possession, and have erected upon the said land tele- 
graph poles with wires to the same; have removed or de- 
stroyed the fencing around the same. That they have entered 
upon the same, or are about to enter upon the same, for the 
purpose of excavating by digging and other means, a double 
track railroad for the use of the Chesapeake and Ohio railroad, 
through the same, to the great and irreparable damage to the 
plaintiff, of the same, and which is contrary to law, and is in 
palpable violation of the rights of the plaintiff as owner of 
the same. That the said Chesapeake and Ohio railroad have, 
in so doing, acted without the authority of law in failing to 
pursue the course provided by law, as authorized by chapter 
42, pages 260 and 266 of the Code of West Virginia, for all of 
which unlawful and oppressive acts the plaintiff has sus- 
tained great damage, and will sustain greater damage and 
injury by the prosecution of the work aforesaid. 

The bill is indefinite and uncertain in some of its material 
allegations. It charges that the Chesapeake and Ohio rail- 
road (not railroad company) have without any authority en- 
tered upon, took possession and have erected upon the said 
land telegraph poles, &c. That they have entered upon the 
same, or are about to enter upon the same, for the purpose 
of excavating by digging and other means a double track 
railroad through the same, to the great and irreparable dam- 
age to the plaintiff of same, and which is contrary to law, 
&c. That the said Chesapeake and Ohio railroad (not rail- 
road company) have, in so doing, acted without the authority 
of law in failing to pursue the course provided by law, é&c. 
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The allegations in the bill are against the Chesapeake and 
Ohio railroad, and not against the Chesapeake and Ohio Rail- 
road Company ; but as the counsel for the company make no 
point on this defect, the effect of it will not be considered. 
So far as the bill charges the Chesapeake and Ohio Railroad 
Company with any act or acts, it charges that it entered 
upon and took possession of the plaintiff’s land, and erected 
thereon telegraph poles, &c., without any authority. But the 
charge that the railroad “ have entered upon the same, or are 
about to enter upon the same,” is too uncertain when taken 
in connection with the charge in the bill, that the company 
has acted without the authority of law, and in the absence of 
any averment or charge in the bill that it is about to act 
further without authority of law. An injunction should not 
be granted for an act done and completed, though contrary to 
law, unless under peculiar circumstances. There is not in 
the bill any averment that the company, at the time the bill 
was filed, was transcending its authority, or was about to do 
so, or that said company was insolvent, or that it was doing, 
or about to do, any injury to the property of the plaintiff 
which could not be adequately compensated in damages. 
The order granting the injunction will therefore have to be 
reversed with costs to the appellant, and the bill dismissed. 


The other judges concurred. 


-ORDER REVERSED and bill dismissed. 
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upon the bond, and that in this action the plaintiff could not recover.” 


sum named in it, 


most, within a reasonable time, 


action of debt. 


ber term, 1869. 
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B. brings his action of debt on a bond for asum of money. The defendant pleads 
payment, and two special pleas, the first of which is that the consideration of 
the bond was the payment of Confederate treasury notes, an illegal currency, 
«&e.; the second special plea was that the bond was executed for cattle bought 
of B., to be paid for in Confederate treasury notes, &c. Defendant proves that 
it was his understanding that as at the time the bond was executed there was 
no other currency but Confederate treasury notes in Greenbrier county, it was 
to be paidin that. The plaintiff, B., proves that he refused to sell the cattle for 
Confederate notes, and it was agreed that he should be paid in a bond which 
one Beard, for whom the cattle were bought, and who was to settle satisfac. 
torily the bond sued on, (which latter tact appeared by a memorandum 
underwritten on the bond sued on,) held on one W., the plaintiff being then 
indebted to W,; that Beard afterwards came to the house of plaintiff to pay 
the bond sued on, in the bond of W., but it could not be found, and for that 
reason the exchange was not made; whereupon the court instructed the jury 
“that if the facts were as stated by the plaintiff, that he had misconceived his 
action ; that it ought to have been an action upon the special contract and not 


I. The instruction was erroneous, because no such question was raised by 
the pleading; the issues being joined upon the plea of payment, and the 
special pleas that the bond was to have been paid in so many of the Con- 
federate notes, as purported to be of the value and to the amount of the 


II. The instruction was wrong in fact and in law, even if an issue had been 
made upon the supposed “special contract.” For had the supposed 
special contract been incorporated in the bond, it would nevertheless 
have been clearly an obligation for the payment of money, with a mere 
privilege to the obligor to discharge it in the note on W., eo instanti, or, at 


IIT. If the special contract is not incorporated in the bond, but is sought to 
be established by parol testimony, the same doctrine applies; and the 
obligor in this case, having failed to discharge the obligation in the spe- 
cific thing, he is liable absolutely for the payment of the money in an 


Action of debt in circuit court of Greenbrier county ; decla- 
ration filed May rules, 1867. Judgment for defendant, Decem- 
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The case is stated in the opinion of Moore, J. 


Price & Sperry and Snyder for plaintiff in error. 
Dennis for the defendant in error. 


Moorr, J. This was an action of debt brought in the cir- 
cuit court of Greenbrier county, on an obligation dated 
August 25th, 1862, by which the said John M. Brown bound 
himself “to pay Aaron Burr the just and full sum of two 
hundred and fifteen dollars current money.” Underwritten 
the obligation was a memorandum stating, “This note is 
given for a lot of cattle for Andrew Beard, which he is to 
settle satisfactorily. When done, the above note of two hun- 
dred and fifteen dollars will be no longer in force.” 

The defendant pleaded payment, and also filed two special 
pleas; to all of the pleas the plaintiff replied generally. 

The first special plea alleged “that the consideration of 
the said supposed writing obligatory was the payment to said 
plaintiff of so many of the treasury notes of the so-called 
Confederate States as purported to be of the value and to the 
amount of two hundred and fifteen dollars, and for no other 
consideration whatever.” Then followed the allegation that 
said treasury notes were issued for the purpose of enabling 
the so-called Confederate States to wage war against, and to 
subvert the government, &c.; and that their issue and circu- 
lation were contrary to the laws, &c.; and so the said writing 
obligatory was void in law. 

The second special plea alleged that the writing obligatory 
“was executed for a lot of cattle purchased by the said defend- 
ant from the plaintiff, which cattle were to be paid for in the _ 
so-called treasury notes of the Confederate States, or in Con- 
federate money, and no other money whatever, and the said 
writing obligatory was executed to secure to the plaintiff the 
payment of so many of the said Confederate treasury notes as 
amounted to two hundred and fifteen dollars, and for no other 
consideration whatever.” 

It appears from the bill of exceptions that the defendant, 
in support of the issues on his part, proved that at the date 
of said writing obligatory, Confederate treasury notes were 
the most common currency in circulation in the county of 
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Greenbrier, where the bond was executed ; that some debts 
were paid in Virginia bank paper, but a majority of debts 
were paid in Confederate notes. Both the plaintiff and de- 
fendant testified that the obligation was given for cattle. 

The defendant testified that the writing obligatory was to 
be discharged in the currency of the country. When asked, 
“Was it the understanding of the parties at the time said 
note was executed, that the note was to be discharged in the 
then currency of the country?” Answered: “It was my 
understanding that as there was no other currency at that 
time but Confederate currency, that that was the currency in 
which said note was to be discharged or paid.” He also 
deposed that he had no recollection of the plaintiff telling 
him at the time of the purchase of the cattle, that he would 
not sell his cattle if he had to take Confederate money for 
them, but that, as defendant was buying the cattle for Beard, 
he, the plaintiff, would take a note on W. Wallace that Beard 
had in his possession. 

The plaintiff testified, ‘that he refused to sell the cattle 
for Confederate notes, and it was agreed that he should be 
paid in a bond which said Beard held on one Washington 
Wallace, the plaintiff being then indebted to Wallace; that 
said Beard afterwards came to the plaintiff’s house to pay the 
bond in the bond on Wallace, but after searching through his 
papers could not find it, and for that reason the exchange was 
not then made.” 

The court thereupon instructed the jury, “that if the facts 
were as stated by the plaintiff as aforesaid, that he, the plain- 
tiff, had misconceived his action, that it ought to have been 
un action upon the special contract and not upon the bond, 
and that in this action the plaintiff could not recover.” To 
which opinion of the court the plaintiff excepted. 

The jury found for the defendant and the court gave judg- 
ment accordingly, from which the plaintiff has appealed to 
to this court. 

The court erred in giving the instruction: First, Because 
no such question was raised by the pleading, the issues being 
joined upon the plea of payment and the special pleas that 
the payment of the single bill was to be of so many of the 

treasury notes of the Confederate States as purported to be of 
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the value and to the amount of two hundred and fifteen dol- 

lars. Second, Because wrong in fact and law, even if an 

issue had been made upon the supposed “special contract.” 

For (as was claimed by the attorneys for the appellant), had 

the supposed special contract been incorporated in the single 

bill at the date of its execution, it would, nevertheless, have 

been clearly an obligation for the payment of a sum of money 

with a mere privilege to the obligor to discharge it in the’ 
note on Wallace ¢o instanti, or, at most, within a reasonable 

time. It could be no more than a conditional, and not an 

absolute defeasance, of the direct obligation, and the defend- 

ant not having availed himself of the privilege in discharg- 

ing the note in that manner, would be liable in an action of 
debt on the single bill. 

I think the principles elucidated in the case of Butcher vs. 
Carlile, 12 Grattan, 520, determine this case and sustain me 
in this view of it. If the special contract is not incorporated 
as a part of the writing obligatory, but is attempted to be 
established by parol testimony, as in this case, the same doc- 
trine must apply, and the court must hold that the obligor 
having failed to discharge the obligations in the specific 
thing, he is liable absolutely for the payment of the money 
in an action of debt. For these reasons, and also because the 
instruction was voluntary on the part of the court, the ques- 
tion not having been raised by the pleadings, I think the 
instruction erroneous; therefore the judgment should be re- 
versed and a new trial awarded. 


The other judges concurred. 


JUDGMENT REVERSED. 
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WiiiraAmM Crow AND Davip HoweE.u vs. SUPERVISORS JEFFER- 
son Country. 


January Term, 1872. 


By deed, shortly after the formation of Jefferson county from the territory of 
Berkeley, W. conveys four lots to J. K. and sixteen others, in Charlestown, 
“being the same lots appropriated by Colonel Charles Washington in his life- 
time for the public buildings, in case a division should take place of the 
aforesaid county of Berkeley, which has taken place,” &e., “in trust, not- 
withstanding that one of the aforesaid lots came to the inhabitants of the 
said town of Charlestown, for the purpose of erecting a market house there- 
on; the remaining three lots for the purpose of erecting the public buildings 
thereon.” HELD: 


That by the language of the deed, one lot only is limited to the use of the 
town of Charlestown ; and the remaining lots were intended to be lim- 
ited to the use of the county for its public buildings. 


Shortly after the formation of the county of Jefferson, from 
the territory of Berkeley, on the 3ist of August, 1801, Samuel 
Washington made a conveyance to John Kearsley and sixteen 
others, a part of which is as follows: 

“That for and in consideration of the sum of one dollar 
current money of Virginia to the said Samuel Washington, 
in hand paid by the said John Kearsley, &c., &c., before the 
sealing and delivery of these presents, the receipt whereof he 
doth hereby acknowledge, and thereof doth release, acquit 
and discharge the said John Kearsley, &c., &c., and their 
executors and administrators, by these presents, they, the 
said Samuel Washington and Dorothea, his wife, have granted, 
bargained, and sold, and by these presents do grant, bargain, 
and sell unto the said John Kearsley, &c., &c., and their heirs, 
four half lots of ground situate in Charlestown and county — 
Berkeley aforesaid, lying on the corner of Washington and 

street, running the length of half a lot on Washing- 
ton street and the full depth of a lot on street, being 
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the same lots appropriated by Colonel Charles Washington in 
his life-time for the public buildings in case a division should 
take place of the aforesaid county of Berkeley, which has 
taken place, and all houses, buildings, orchards, ways, water 
courses, profits, commodities, hereditaments, and appurte- 
nances whatsoever, to the said premises, hereby granted or 
any part thereof belonging, ordinarywise appertaining, and 
the reversion and reversions, remainder and remainders, rents, 
issues, and profits thereof, and also all the estate, right, title, 
interest, use, trust, property, claim and demand, whatsoever 
of them, the said Samuel Washington and Dorothea, his wife, 
of, in, and to the said premises, and all the deeds, evidences, 
and writings touching or in anywise concerning the same: 
To have and to hold the lands hereby conveyed, and all and 
singular other the premises hereby granted, and every part 
and parcel thereof, with their and every of their appurte- 
nances, unto the said John Kearsley, &c., and their heirs and 
assigns forever, to the only proper use and behoof of them. 
the said John Kearsley, &c., and their heirs and assigns for- 
ever, in trust notwithstanding that one of the aforesaid lots 
is to enure to the inhabitants of the said town of Charlestown 
for the purpose of erecting a market house thereon; the re- 
maining three lots for the purpose of erecting the public 
buildings thereon.” 

On the 19th of April, 1869, the board of supervisors of Jef- 
ferson county passed an order appointing a commissioner to 
advertise and sell one of the lots, being the one on which the 
jail of the county had been erected, which building had been 
torn down or rendered useless during the war. The commis- 
sioner advertised the lot, when the appellants, Crow and 
Howell, filed a bill of injunction to restrain the sale. The 
bill alleged the foregoing facts, and claimed that no power 
existed in the board to sell the lot, as by the terms of the 
deed from Washington the property was not vested in the 
county, but secured to the citizens of Charlestown. The 
board answered and denied the construction sought to be 
placed upon the deed by the appellants, and claimed that 
they had complete control of the lot ; that they had not adver- 
tised the market house lot, but the jail lot, over which the 
inhabitants of the town, as such, had no authority or control. 
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At the December term, 1869, the injunction was dissolved 
by the circuitscourt. 
The plaintiff in the injunction appealed. 


J. W. Kennedy for the appellants. 

This is an appeal from a decree of the circuit court of Jef- 
ferson county dissolving an injunction which had been 
awarded at the suit of Crow and Howell, citizens of Jefferson 
county and inhabitants of Charlestown, to restrain the board 
of supervisors from selling certain real estate, lots in Charles- 
town, donated by Samuel Washington and wife to John Kears- 
ley and others, trustees, as we contend, and in the exact 
language of the deed, “that one of the said lots is to enure to 
the inhabitants of the said town of Charlestown for the purpose of 
erecting a market house thereon, the remaining three lots for 
the purpose of erecting the public buildings thereon.” 

This deed was executed in August, 1801, by Samuel Wash- 
ington alone, his wife not joining in the conveyance. 

The grantor and his wife, as the deed shows, were citizens of 
Spottsylvania county, Virginia, and the trustees were citizens 
of Berkeley county, in this State. 

This deed conveyed these lots to the said “ trustees, their 
heirs and assigns forever, the only proper use and behoof of 
them,” in trust as before stated. 

The bill alleges that this was a conveyance of the legal 
title in these lots to the trustees for the use and benefit of the 
inhabitants of Charlestown. 

The answer takes another view. 

It admits that the complainants are citizens of Jefferson 
county and inhabitants of Charlestown; that the deed from 
Washington is a correct copy thereof; and the correctness of 
the order made by the board for the sale of these lots, and the 
advertisement of Samuel Ridenour to sell the same, but 
alleges that these lots by this deed were conveyed to the 
county of Jefferson, and, that being so conveyed, were by the 
act of 1863, sections 2, 3 and 8, the property of said cownty, and 
by that act the board of supervisors had the power to sell 
them. 

These are the questions, therefore, which the court must 
now be called upon to pass. 
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1. Was this a conveyance to the county of Jefferson of the 
legal title to these lots? : 

2. If so, had the board of supervisors under the act of 1863, 
or any other act, the power to sell these lots? 

Did the deed convey the legal title to these lots in Charles- 
town to the county of Jefferson? 

If it did not, the board of supervisors, under the act of 
1863 had no power to sell them. 

Agreements are always to be construed according to the evi- 
dent intent of the parties, appearing from the deed itself, without a 
rigid adherence to the letter. Hawkins, executor, vs. Berkeley, 
1 Was., 204. By that test let us try this deed. 

I submit that, upon a rigid adherence even to the letter, it 
was the evident intention of Samuel Washington to convey 
the fee simple in these lots to John Kearsley and the nineteen 
other gentlemen of Berkeley county, Virginia, and the use 
only of said lots to the inhabitants of Charlestown. 

The very language of the deed is enough, it seems to me, 
to put this question at rest forever. He conveys these lots to 
the trustees (mentioned in the deed) “and their heirs and 
assignees forever” in trust, notwithstanding that one of the 
aforesaid lots is to enure to the inhabitants of Charlestown for 
the purpose of erecting a market house thereon, the remain- 
ing three for the purpose of erecting the public buildings 
thereon.” 

It is admitted in the answer that the market house lot is 
conveyed to the inhabitants of Charlestown. 

Is there anything in the languaze of this deed to show 
that it was the exident intention of the grantor to convey the 
other three lots to the cownty of Jefferson ? 

The same sentence which passes the market house lot 
passes also the other three. 

He does not say that these three shall enure to the people of 
the cownty. 

Such intention is not evident from the language there 
used. On the contrary, he has expressly declined to use any 
expression looking to any intention on his part to make such 
distinction. Had he so intended, he would certainly have 
used some language which would have embodied that inten- 
tion and left no doubt as to what he did mean. 
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If any such idea can be tortured from the language he uses 
it can come only from the use of the words, “The remaining 
three lots for the purpose of erecting the public buildings 
thereon.” 

Conceding this to mean the court house and jail, which 
were subsequently erected thereon, does that fact pass the 
legal title to the county? It may give it the use of those lots, 
but surely not the fee. 

I hold that the grantor intended by the deed to put the fee 
simple beyond any possible future contingency. He evidently 
intended that if Charlestown should not be chosen as the 
county seat, or, being so chosen, should not remain, then 
these lots should not be sold for county purposes, but reside 
forever in the people of the town which had been called after 
his brother Charles. 

Does the conveyance of the use to the county give it the 
power to sell the fee? 

Such a proposition I hardly suppose this court will refuse 
to negative. 

2. Had the board of supervisors the power under the act of 
1865 to sell these lots. 

T hold that these clauses of the act of 1863 were repealed 
by the Code of 1868. See page 236, ch. 39, sections 30 and 31. 

Of these acts this court must take judicial notice. 

If I am wrong in all these positions, I submit that it is 
alleged in the answer, that these buildings were destroyed 
during the war, and the county seat removed to Shepherds- 
town, before and during the pendency of this suit in the 
court below. 

This was a Virginia contract. It must stand or fall by 
Virginia law. No act of this State can govern its fate. 
Warden vs. Ardell, 2 Was., 282. 

The law of Virginia in 1801, when this contract was exe- 
cuted, was, I believe, the same as it was at common law. 

The doctrine of the common law with regard to trust was 
that where the trust has been executed, exhausted, or never 
takes effect, the estate reverts to the grantor. Cruise’s Digest, 
vols. 1 and 2, p. 314, § 56, and notes; Kent, vol. 4,299; Co., 
Litt., 23 a, 271); Sir E. Clair’s case, 6 Co., 170; Armstrong vs. 
Wolsey, 2 Wil. Rep., 19. 
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Neither the legislature of 1863, or that of 1871, had any 
constitutional power to pass these acts. They could not divest 
the trustees of the legal title to real estate and vest that title 
in anybody else. 

It was in violation of that clause of the Constitution of 
the United States which declares that “no State shall pass 
any law impairing the obligation of contracts.” 1 Kent, pp. 
415, 414 and 415; Fletcher vs. Peck, 6 Cranch, 87; State of New 
Jersey vs. Wilson, 7 Cranch, 164; Terrett vs. Taylor, 9 Cranch, 
43; Dartmouth College vs. Woodward, 4 Wheat., 518; Sedgwick’s 
Con. and Stat. Law, 169, 177, 539, 671. 


C. J. Faulkner for appellee. 

It is argued in this case that according to the fair construc- 
tion of that deed, a trust was created in the four half lots for 
the benefit of the inhabitants of Charlestown. A simple in- 
spection of the deed is sufficient to show that there is not the 
slightest foundation for this pretension. One of the four 
half lots was conveyed for the benefit of the inhabitants of 
that town, the remaining three for the use of the county. 

But it is further argued by the appellants that if their 
construction of the deed is not the true one, still, that the 
property having now ceased to be used for the purpose for ‘ 
which it was originally conveyed, the title reverts to the 
heirs of Samuel Washington and the board of supervisors 
have no control over it. 

It might be time enough to discuss this aspect of the case 
when the heirs of Samuel Washington shall assert some 
claim or pretension to the property; but so far they have 
done nothing of the kind. 

There is no pretense upon which any such claim could be 
asserted by them. This was no donation of that property, 
but a regular purchase by deed of bargain and sale. No 
rights of any kind, or under any condition or contingency, 
are reserved in that deed to the heirs of the grantor. Stanley 
vs. Colt, 5 Wallace U. S. Sup. Court, 165. See Justice Nelson’s 
opinion in this case. 

The board of supervisors had full authority to make sale 
of said jail lot. Sec. 2, chap. 78, of the acts of 1863 of the 
State of West Virginia; secs. 3 and 8, referred to in the 
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. 
answer, pages 14 and 15. See also Code of 1869, chap. 39, 
sec. 30. The act of 1863 vested this property absolutely in 
the county. The Code of 1869 continues the full authority 
to sell. 

It is difficult to see what object there can be in making 
any further question as to the rightful authority of the board 
of supervisors to make sale of this jail lot. The sale is uni- 
versally desired in the county, and men of all parties, and of 
all shades of opinion, concur in its propriety. To accomplish 
the very purpose which the republican board of 1869 sought, 
the opposite party obtained a special act of the democratic 
legislature authorizing commissioners named in said act to 
do. See acts of West Virginia of 1871, chap. 151, page 175. 
Whether this act of the legislature, taking from the board of 
supervisors their just authority over this property, and vest- 
ing the same in commissioners appointed in that act, is in 
accordance with the constitution of our State, it is not neces- 
sary to inquire in this case. It is not here in issue, and I 
only refer to it to show the wish of all parties that the in- 
junction heretofore awarded in this case be dissolved, and the 
present democratic board of supervisors be allowed to com- 
plete what their republican predecessors so wisely begun. 


BERKSHIRE, P. The only question that need be considered 
in this case, is the construction of the deed from Samuel 
Washington and wife to John Kearsley and others, dated the 
3lst of August, 1801. This deed was made soon after the 
creation of the county of Jefferson out of a portion of Berke- 
ley county. This deed is founded on a valuable considera- 
tion, and must stand on the footing of a regular conveyance 
of bargain and sale. It conveys to said Kearsley and 
eighteen others, and to their heirs and assigns forever, four 
half lots described therein, in the town of Charlestown, to 
be held by them and their heirs forever, “in trust, notwith- 
standing that one of the aforesaid lots is to enure to the in- 
habitants of said town of Charlestown, for the purpose of 
erecting a market house thereon; the remaining three lots 
for the purpose of erecting the public buildings thereon.” 

The deed is formally and technically drawn, and contains 
the usual covenants (found in deeds of that day) of title, 
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seizen, general warranty, &c. It appears that the authorities 
of Jefferson county proceeded, soon after its formation, and 
the execution of the deed, to erect the public buildings of the 
county on the lots so conveyed for the purpose of erecting 
thereon the public buildings, and that the jail for the county 
was erected on the lot now in controversy. The appellants 
filed their bill to enjoin the supervisors of Jefferson county 
from selling the “jail lot” (during the late rebellion the jail 
having been burned), which they were proceeding to do under 
the provisions of the laws of the State. They found their 
right to enjoin said sale, on the fact of their being inhabit- 
ants of Charlestown, and upon the additional fact (as they 
claim) that upon a proper construction of the deed aforesaid, 
all of said lots were cqnveyed to the trustees, named therein, 
for the use and benefit of the inhabitants of said town, and 
that, consequently, the authorities of the county had no title 
to, nor right to sell, the lot in dispute, to the prejudice of 
the inhabitants of said town. 

The question now recurs: What is the proper construction 
of the deed, with reference to the use and enjoyment of the 
property thereby conveyed? A critical examination of the 
whole deed, it seems to me, can leave no reasonable doubt as 
to the intention of the grantors in making such conveyance; 
namely, to limit one only of the lots so conveyed, to the use 
of the inhabitants of Charlestown, for the purpose named, 
and the others to the use of the county, whereon to erect its 
public buildings. This would appear to be clear from the 
language used, in the part of the deed creating or describing 
the trust; one of the lots being expressly limited to use of the 
“inhabitants of Charlestown,” the fair implication is, that 
the others were not limited to the use of the identical same 
persons. And, moreover, when it is remembered that the 
county of Jefferson had just been created and Charlestown 
designated as the county seat, and that the county must 
necessarily have public buildings in said town, while the 
latter need not, it seems to me there can be no reasonable 
doubt, from the terms used in this clause of the deed, that 
they refer to the public buildings of the county and not of 
the town. But if, upon the language here used there could 
be any rational doubts as to the object or purpose of the 
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grantors, such doubts must be solved, and their intention 
appear manifest by a reference to the previous part of the 
deed, describing the lots therein conveyed. For they are 
described as “being the same lots appropriated by Colonel 
Charles Washington in his lifetime, for the public buildings, 
in case a division should take place of the aforesaid county of 
Berkeley, which has taken place, &c.”* It is perfectly evident, 
therefore, that the grantors were carrying out the wishes of 
Colonel Washington in providing grounds on which to erect 
the public buildings for the new county, and referred to the 
same public buildings contemplated by the former; the only 
modification being the conveyance of the one of said lots to 
the use of the inhabitants of Charlestown for the use and 
purpose indicated. The appellants, therefore, having, as 
inhabitants of said town merely, no special interest in the 
lot in controversy, and consequently could have no right to 
enjoin the contemplated sale of it by the supervisors of the 
county, it is unnecessary to consider the other questions 
discussed by counsel, as they do not properly arise on the 
record. 
The decree must be affirmed with costs and damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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harleston. 
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*® .Wiiiiam H. Suiewps et al. vs. FARMERS’ BANK oF VIRGINIA. 
va . January Term, 1872. 

To make an endorser of a negotiable note liable, in debt, with the maker, it 
- must appear that the note was duly and formally protested for non-pay- 


ae ment, and that he was duly notified of such non-payment and protest 
Code 1868, chap. 99, sec. 11. 


Action of debt in Greenbrier county circuit court; decla- 


“&. #, ration filed, July rules, 1869. Trial and judgment for plain- 
rer 4 “i are 
‘ NX tiff, January term, 1870. 
The following is the note sued on: 
LEWISBURG, VA., August 8, LS6l. 
($500. } 


One hundred and sixteen days after date, for value received, I promise to pay 
to the order of Moses MeClintic, five hundred dollars, negotiable and payable, 
without offset, at the Farmers’ Bank of Virginia, at Lewisburg. 

W. H. SHIELDs. 

Credit the maker. 


Endorsed : 
M. McCLINTIC, 


WILLIAM R. KINCALD, 
JOSEPH D. BELL, 
THOMAS A. BELL, 

The judgment was had against W. H. Shields and Thomas 
A. Bell. 

The evidence on the trial on the question of notice, was 
that of the teller of the bank, who testified that he was a 
Notary Public, and that when the note fell due he addressed 
written notices to the endorsers, informing them of the dis- 
honor of the note by non-payment, and placed the notices in 
the postoffice at Lewisburg, addressed to the proper office of 
each endorser. No formal protest and notice thereof was 
averred or proved. The defendants brought the case to this 
court. 
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Dennis for the plaintiffs in error. 
Mathews & Mathews and Faulkner for the defendants in error. 


BERKSHIRE, P. The judgment, in this case, is against the 
maker and endorser of a negotiable note, and the question 
presented is, whether, under the proofs in the record, it was 
properly rendered against the latter. At the common law 
an action of debit might be maintained on such notes against 
the maker but not against the endorser, the remedy against 
the latter, in case of non-payment and notice of protest, 
being an action of assumpsit. But the common law doctrine, 
in this respect, has been changed by the statute. And by 
section 11 of chap. 144 of the Code of 1860, p. 629, it is pro- 
vided that an action of debt may be maintained on negotia- 
ble notes and bills of exchange, if the same be protested, against 
all the parties liable by virtue thereof, whether they be drawers, 
endorsers or acceptors, and judgment rendered against them 
jointly, or against one, or any intermediate number of them. 
This section is copied into the Code of W. V., and constitutes 
the 11th section of chapter 99, p. 537, with only this modifi- 
cation, that by the latter section an action of debt or assump- 
sit may be maintained in such cases. The obvious purpose 
of these provisions was to change the common law principle 
in cases of such notes and bills, as to the endorsers, drawers 
and acceptors, by making them jointly liable, in debt or 
assumpsit. But in cases where the notes or bills are not so 
protested, the common law rule remains as if was previous 
to such enactments and debt may still be maintained there- 
on against the maker. It was maintained, however, by the 
counsel for the appellee, that the notice of the failure of the 
maker to pay the notes at maturity, which it was claimed 
was proven to have been given to the endorsers in this in- 
stance, was equivalent to protest. It seems to me, this view— 
in the sense of the statute, at least—caunot be correct; and 
that the explicit language of the statute forbids such a con- 
struction. For it is therein provided that the judgment, in 
such cases, shall be not only for the amount of note or bill, 
but also for the cost of protest, with interest thereon from the 
date of such protest ; and in case of such bill, for the dam- 
ages also. From this, I think it is clearly implied that in 
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order to make an endorser of a negotiable note liable, in debt, 
with the maker, it must appear that such note was duly and 
formally protested for non-payment, and that he was duly no- 
tified of such non-payment and protest. 

As it is neither averred nor proved that the note in this 
case was ever protested, it follows that the endorser, Thomas 
A. Bell, could not be liable in this action, and the judgment 
complained of, therefore, is erroneous; and the same must be 
reversed, with costs here, and the cause remanded to the cir- 
cuit court for further proceedings. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Enos ARNOLD, Survivor, &c., vs. ADAM GIVEN et al. 
January Term, 1872. 


An action debt is brought on a forthcoming bond. Pleas are filed and replica- 
tion thereto. The defendant then moves the court to quash the execution 
and fortheoming bond on which the suit is predicated, which motion is 
sustained. Nothing in the record appears to warrant this summary judg- 
ment of the court. 


Action of debt on a forthcoming bond in the circuit court 
of Kanawha county; declaration filed at January rules, 1869. 
Summary judgment on a motion to quash the execution and 
bond, July 7th, 1870. 

The plaintiff appealed to this court. 


J. M. Laidley for the plaintiff in error. 
J. 8. Swann for the defendant in error. 


BERKSHIRE, P. This was an action of debt in the circuit 
court of Kanawha county, on a forthcoming bond, by Arnold 
and Rand against the appellee, Given, and his sureties in 
said bond. 

The record exhibits irregularities and novelty of proceed- 
ing. The declaration declares for the penalty of the bond, 
without setting out the condition. The defendants filed three 
special pleas, which, on the motion of the plaintiffs, were 
rejected. But at a subsequent term of the court, leave was 
granted the defendants to file the same pleas; to which pleas 
the plaintiffs then demurred, and the demurrer was overruled. 
The plaintiffs thereupon filed two special replications to the 
pleas, setting out, among other things, the conditions of the 
bond declared on. No issue appears to have been taken on the 
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replications, or any disposition made of them. But upon the 
filing of them, the defendant moved the court to “quash the 
execution and forthcoming bond taken thereunder, both of 
which are filed in this cause.” This motion was sustained 
and the execution and bond were quashed and costs adjudged 
against the plaintiffs, “including fifteen dollars as allowed by 
law.” It is from this judgment that the appellants have 
appealed. 

No reasons are assigned for the judgment of the court, and 
we are left altogether to conjecture as to the grounds upon 
which its summary action was based. We can discover 
nothing in the record that would seem to warrant the judg- 
ment rendered, and it must therefore be reversed, with costs, 
and the cause remanded to the circuit court for further pro- 
ceedings. Any other questions that may arise in the cause 
are not now properly before the court, and are therefore not 
considered. 


The other judges concurred. 


JUDGMENT REVERSED. 
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bharleston. 


‘WILLIAM H. SuIELDs ef al. vs. FARMERS’ BANK oF VIRGINIA. 
January Term, 1872. 


i. Suit is brought against several defendants, one of whom was not served with 
process. by the record it appears that the parties appeared by their counsel, 
and the defendants pleaded the statute of limitation, &c. Judgment is ren- 
dered against several of defendants, including the one not served with pro- 
cess. And it is held that inasmuch as it appears by the record, this plea not 
being set out, that the defendants appeared and filed the plea, it would com- 
prehend all of the defendants, unless the contrary appeared by the plea or 
otherwise in the record. And the court having rendered judgment against 
the party not served, by name, without objection, and it being his right to 
appear and plead without having been served, the presumption arises that 
the party did join in the plea, and was therefore properly before the court. 

A case coming within the provisions of the acts of 1865, page 72, and 1866, page 
$2, in relation to the time during which the statute of limitations was not to 
operate. 


te 


‘ 


Action of debt in the circuit court of Greenbrier county ; | 
summons issued May 5th, 1869; judgment for plaintiff, Janu- 
ary term, 1870. The defendants pleaded the statute of lim- 
itations, the debt sued on being a negotiable note dated 
January 16th, 1862, to which the plaintiff replied generally. 
The effect of the plea and replication was to bring forward 
the question as to whether chapter 81, page 72, acts 1865, and 
chapter 91, page 92, acts 1866, in relation to excluding certain 
time during which the statute of limitation was not to op- 
erate, were repealed by section 4, page 643, Code 1868. 

The other question insisted on in this court, appears in the 
opinion of Berkshire, P. 

The defendants brought the case here. 





Dennis for the plaintiffs in error. 
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Mathews & Mathews and Faulkner for the defendant in error. 

The length of time necessary to bar an action upon a nego- 
tiable note was, ordinarily, when these suits were brought, 
and had been for a long time, five years; the note in question 
matured and was due on the 13th day of May, 1862. Suit was 
instituted on the 5th day of May, 1869, so that a period actu- 
ally longer than five years’elapsed between the maturity of 
the note and the commen cement of the suit upon it; and, of 
course, if that whole period is to be counted in computing 
the bar of the statute, the court below erred in overruling the 
plea of the defendants there—appellants here—and judgment 
should have been rendered in their favor. We must then 
inquire if any part of that period is to be excluded, and, if 
any, how much? It is now no longer worth while to argue 
in support of the reasoning of the court below, which led it to 
give judgment for the plaintiff, since this conclusion has 
been so fully vindicated, though upon different grounds, by 
decisions of this court, of the supreme court of the United 
States, and of other courts, both state and federal, that are 
entitled to great weight and consideration—and the appellees, 
to show that the position taken by the circuit judge, in his 
opinions, is correct, to the effect that statute, page 643, § 4 of 
the Code, does not expressly, nor by necessary implication, 
repeal the act of 1865, page'72, ch. 81, and that such a con- 
struction makes it retrospective, bars past rights of action 
without, in fact, any allowance of time for the institution 
thereof in the future, and is irreconcileable with constitu- 
tional provisions in favor of rights of private property, and 
by taking away the capacity to enforce the remedy, necessa- 
rily affects the obligatory force of contracts; refer to the fol- 
lowing authorities, viz: 2 Kent Comm., p. 455; 4 Wheaton, 
200; 10 Mass., 437; 12 Mass., 383; 16 Mass., 215; Angel on 
Limitations, pp. 31, 32 (old), 17 and 18 (new). And to show 
that “rights accrued,” in the sense claimed by the appellees 
here, are saved to them by the repealing section of the Code 
ch. 166, § 2, they refer to the revised statutes of New York, § 
45; Act of Limitations of Vermont, § 29; Code of Va., 1860, 
ch. 149, § 19. 

But be this matter of statutory law as it may, this court 
has held, in Caperton vs. Martin, 4 W. Va., pp. 148-149, that 
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taking judicial cognizance, as it is bound to do, of the procla- 
mation of President Lincoln, which declared Greenbrier 
county to be in insurrection, dated July 1st, 1862, (not the 
proclamation of 1861, with which it has sometimes been con- 
founded,) it must also take cognizance of the fact, without its 
being replied specially to a plea of the statute of limitations, 
that from that date down, either to the surrender of the 
armies in rebellion, the rehabilitation of the courts, the proc- 
lamation by President Johnson, dated April 2d, 1866, or per- 
haps, even the proclamation of peace in August, 1866, (and 
the first of these dates will be late enough for the appellees,) 
there were not and could not be in such an insurrectionary 
region any legal courts in which suits might have been insti- 
tuted, and that the courts being thus closed to suitors and in 
consequence of this condition of things, the statute of limita 
tions, independent of all statutory provisions, did not run 
during that whole period, thus including, at the very least, 
from computation, two years and nine months—a time quite 
sufficient to relieve these suits from any bar. Nor does the 
fact that the courts of Kanawha were open to citizens of 
Greenbrier make any difference, for recognizing the legal 
character of the former and the rebellions condition of the 
latter county, this court must know that the line between 
loyalty and insurrection, between the armies of the United 
States and the Confederate States, ran somewhere between 
these counties, and any intercourse between their citizens 
was not only impossible in fact, but in direct contravention 
of international law and public policy. This case, last cited; 
is, it is submitted, entirely conclusive on the point made by 
the plea; but were any support needed, it is fully corrobo- 
rated in the case of Hanger vs. Abbott, 6 Wallace, 532; affirmed 
in the case of The Protector, 9 Wallace, 687; Levy vs. Stewart, 
11 Wallace, 244. For though each of these cases was between 
a plaintiff who resided in a loyal State and a defendant who 
lived in one of the rebellious States, yet the conclusion of 
the supreme court of the United States, that the period of the 
late war must be excluded in computing the time in which 
suits should be brought, being based entirely upon the fact 
that during that period the courts were closed by insurrection 
and no suits could be instituted, applies with equal force to a 
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case like that of Caperton vs. Martin, where both parties 
resided within the same jurisdiction, and in an insurrection- 
ary region; and this is expressly laid down in the case of 
Brown vs. Heatt, decided by the United States circuit court for 
the district of Kansas, reported in Law Times, U. S. Courts 
Reports for March, 1871, p. 73, and also in Jackson Ins. Co. vs. 
Stewart, 8 Am. Law Reg., (N.S.,) 673, where the doctrine, in 
a note, is commented upon and approved by Judge Redfield ; 
see also Semmes vs. Ins. Co.,2 A. L. T. R. But if any doubt 
still remains, and it is thought something more is needed, 
some statutory enactment to exclude the period of the war, 
this difficulty is done away and this doubt removed by the 
decisions of the supreme court in the cases of Stewart vs. 
Kahn, 11 Wallace, 493; United States vs. Wiley, 11 Wallace, 
508, where it was held that the act of congress of June 11th, 
1864, providing “that whenever during the existence of the 
present rebellion any action, civil or criminal, shall accrue 
against any person,” “the time during which such person 
shall be beyond the reach of judicial process, shall not be 
deemed or taken as any part of the time limited by law for 
the commencement of such action,” was not prospective 
alone, and applied to cases in the sttae courts, as well as to those 
in the federal courts. 


BERKSHIRE, P. This was an action of debt, instituted by 
the appellee, in the circuit court of Greenbrier county, 
against William H. Shields, the maker, Thomas A. Bell, the 
payee and endorsee, and Johnston E. Bell and Michael A. 
Bright, endorsers, of a negotiable note for two hundred and 
fifty dollars, made by the said Shields to Thomas A. Bell, 
dated the 16th day of January, 1862, and negotiable and pay- 
able, without offset, at the Farmers’ Bank of Virginia, at 
Lewisburg, one hundred and sixteen days after the date thereof. 

The process does not appear to have been served on the 
defendant Bright, but it is recited in the record, that at the 
January term, 1870, the parties appeared by their counsel, 
and that the defendants pleaded the statute of limitation to 
which the plaintiffs filed a general replication; and the par- 
ties not requiring a jury, the case was submitted to the court 
for trial. And after hearing the evidence, a judgment was 
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rendered against the defendants Shields, Bright and Johnston 
E. Bell for the amount of said note and accrued interest. 
These defendants are complaining here as appellants. There 
was no demurrer to the declaration, and no exceptions taken 
to the judgment rendered. Nor are any of the facts proven, 
as evidence, produced on the trial found in the record. 

It was insisted by the counsel for the appellants, however, 
that the judgment on the face of the record is erroneous, as to 
the appellant Bright, because he was not served with pro- 
cess, and consequently was not before the court when the 
judgment was rendered against him. The plea is not set out 
or found in the record. But it is recited that the defendants 
appeared and filed it, and this would comprehend al/ of the 
defendant3, unless the contrary appeared by the plea, or 
otherwise, on the record. And as they have the right to ap- 
pear and plead, although not served with process, and as the 
court rendered judgment on the issue found on such ples 
against Bright, by name, as well as other defendants, with- 
out objection, so far as the record discloses, I think it is but a 
reasonable presumption here that he also joined in the plea, 
and was therefore properly before the court when the case 
was heard and the judgment rendered. In my judgment there 
was no error in holding that the debt was not barred by the 
statute of limitations, and no error in the judgment rendered 
by the circuit court, and the same must therefore be affirmed 
with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Charleston. 


Joun H. Corpetanp, Execrror, vs. Winntam A. McCvur et al. 


January Terni, IS72. 


1 A demurrer to an answer is unknown in chancery practice. Where a cause 


is heard upon the bill and exhibits and answer, without replication thereto, 
everything in the answer must be taken as true. 

2. C., as executor, received payment in Confederate treasury notes in Greenbrier 
county, in satisfaction of a bond for the amount of a legacy ordered to be 


loaned, and so loaned by him, before the rebellion, without any coercion on 


the part of the debtor. He invested the same in Confederate bonds at the 


instance of counsel. He seeks to be relieved upon the ground that he acted 
under advice, and as a prudent man would have done, &¢. HELD: 


I. He is not entitled to relief, because it nowhere appears that he was com, 
pelled to receive the fund by the coercion of the debtor. 

II. The investment in Confederate bonds was, per se, wholly illegal; and 
no court ought to excuse or exonerate a trustee or fiduciary, from loss 
or liability resulting from their own acts, which were in themselves 
not only illegal, but in contravention of public policy. 

IIT. It was not error to decree personally against the executor, as there 
was, after the payment of debts, sufficient in his hands to pay the 
legacy, and he sought relief against its payment on/y on the ground of 
loss of the fund, occasioned by the late rebellion. 


Bill in chancery filed in the circuit court of Greenbrier 
county, at rules held in January, 1870. 

The bill alleged that the plaintifi’s wife and Virginia 
Miller, her sister, were legatees in the will of Melinda A. 
Bowyer, who deceased in 1854; that the legacy was the sum 
of five hundred dollars, bequeathed to them, subject to the 
life estate of Mrs. William EK. Bowyer, of Virginia, to whom 
the interest was to be paid annually by the executor; that 
one John H. Copeland was nominated as executor and quali- 
fied as such; that he made a settlement of his executorial 
accounts in 1860, and that it thereby appeared, after the pay- 
ment of all debts, there was the sum of one thousand three 
hundred and seventy-one dollars and fourteen cents principal 
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and two hundred and forty-one dollars and ninety-two vents 
interest due from him to the estate; that the commissioner 
stated in the settlement that five hundred dollars of this sum 
should be appropriated to the payment of the legacy. 

The bill further alleged the death of Mrs. William C. Bow- 
yer on the 2d day of January, 1864, and that since then they 
had made frequent applications to the executor for payment 
of the legacy, and that he had failed and refused to make 
payment. They asked a decree against the executor for the 
amount of the legacy and interest. 

The executor answered, admitting many of the allegations 
of the bill, generally those that were narrative, and averring 
that at the time the money came into his possession none of 
the banks paid interest on deposits, and if they had done so, 
that it would have been lost, as they subsequently became 
insolvent, and therefore ke could only loan the amount of 
the legacy, and pay the interest thereon to the life beneficiary, 
Mrs. Bowyer; that at the time it became due from the party 
to whom it was loaned, the Confelerate government had 
assertcd its supremacy in the country where all the parties 
resided, and its treasury notes were the almost exclusive cur- 
rency in that section; that if he had refused to take the 
treasury notes of the Confederacy in payment for the loanee’s 
bond, he would have subjected himself to personal risk and 
danger from the Confederate authorities; that he did receive 
it in such notes; that at the date of Mrs. Bowyer’s death, in 
1864. the Confederate money had so depreciated in value that 
he could no longer loan it out at interest; that soon after her 
death he offered to pay the female plaintiffs, but they refused 
to take it—z. ¢., in Confederate money; that he acted under 
the advice of counsel learned in the law, who advised him to 
invest the money in Confcderate bonds, as the only means by 
which he coul | obtain intere-t thereon; which he accordingly 
did, and which he tendered to the female complainants, but 
they refused to receive it. He therefore submitted that inas- 
much as he had acted with the best intentions, under legal’ 
advice, and as a prudent man would have done under like 
circumstances; and that he desired no benefit under the will 
but the lawful conmession, and it was an onerous and ungra- 


cious task to execute the w.]] at the request and for the bene- 
34 
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fit of relatives; that a court of equity would not hold him 
responsible out of his own funds for a loss which the most 
prudent course had been unable to avoid. 

It appears by the decree that was entered on the 23d day 
of June, 1870, that the cause was heard upon the bill and 
exhibits, answer of defendant and demurrer thereto. The 
decree sustained the demurrer to the answer, and decreed the 
payment of the legacy with interest thereon from the 2d day 
of January, 1864. 

The defendant appealed to this court. 


Harris for the appellant. 


Mathews & Mathews for the appellees. 

There is no controversy in this case about the facts. It is 
admitted that the legacy, claimed by the plaintiffs, was be- 
queathed, by the last will of the testatrix of the defendant, 
to them, and that sufficient assets remained in the hands of 
the executor, after payment of debts and other legacies, to 
meet and discharge this bequest, upon the death of Mrs. 
Bowyer, who was entitled to its use for the term of her life; 
the executor, however, as a defense to the claim here made 
upon him, alleges that when the loan, of the amount now 
demanded, which he had made for the benefit of Mrs. Bowyer, 
that she might use and enjoy the accruing interest, fell due, 
the Confederate States exercised exclusive jurisdiction, civil 
and military, over the counties where all the parties to this 
suit resided, and where the property of his testatrix was; that 
Confederate treasury notes were almost the exclusive cur- 
rency in those counties, and that under these circumstancs, 
and because to refuse it would have rendered himself inimi- 
cal to the power regnant, and subjected him to great risk and 
danger, he collected the said loan in Confederate treasury 
notes, put them out at interest, and when he could no longer 
lend them to individuals, he lent the amount to the States 
then confederated in armed hostility to the United States; 
and received from the officers of the so-called Confederate 
Government a certificate for this sum. The court will ob- 
serve that the circumstances under and in consequence of 
which this money was first converted into worthless and 
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vicious currency, Confederate treasury notes, are set forth in 
a somewhat loose and very general manner. It is not even 
alleged that the then ruling power had declared those notes 
a legal tender, or in any way, by any act, compelled creditors 
to take them in payment of debts, and the facts set forth cer- 
tainly are not sufficient to constitute duress, nor is this 
claimed by the appellant. And in the case of Botts vs. Cren- 
shaw, which arose at Richmond, the very seat and centre of 
the rebellion, it was held by the United States circuit court 
for the fourth circuit and district: of Virginia, the chief 
justice of the United States himself presiding, that an attor- 
ney who had, under what were considered justifying cireum- 
stances, collected a debt, due a client, in a Confederate cur- 
rency, was bound after the war to account for and pay to 
that client the amount of that debt; nor did the further fact, 
that he had, under similar circumstances, invested this Con- 
federate currency, thus collected, in Confederate bonds, lessen 
his liability or absolve him from accounting to his client. 
And in the case of Shortridge vs. Macon, decided by the circuit 
court of the United States for the district of North Carolina, 
the same judge presiding, it was held that compulsory pay- 
ment to a receiver, under an order of a court of the Confeder- 
ate States, of a debt due to a citizen of Pennsylvania did not 
excuse the debtor from the duty of paying the same after- 
wards to the original creditor—though in this case, unlike 
the one at bar, where there was no such compelling force 
used, the compulsion, being in the form of an order of the 
court of the government, which then exercised exclusive 
jurisdiction, might not unreasonably, perhaps, have been 
deemed duress. And, in this connection, the appellees refer 
also to the reasoning of the supreme court in the case of 
Texas vs. White, 7 Wallace, 733. 

The defendant relies greatly upon the fact, that in this 
whole matter, in collecting the money and then lending it 
to the government in rebellion against the United States, 
thus aiding it to effect its object—the overthrow of the 
national government—he acted with the best intentions, 
under legal advice, and as the most prudent man would have 
acted under similar circumstances; possibly all this may be 
true; certainly, for the purposes of this argument and to sus- 








268 COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, Copeland, Executor, vs. McCue et al. 1872 





tain the correctness of the decision of the court below, it is 
unnecessary to call in question either the prudence or good 
faith of the executor, under the circumstances by which he 
was surrounded, for the question still recurs and must be 
answered, whether the investment, being made in a loan to 
an organization formed for the purpose of overthrowing the 
union of the States under the constitution, is one which can, 
under any circumstances, be recognized in the courts of this 
State as excusing the executor from accounting, for the funds 
in his hands, to the legatees who are entitled thereto; and 
this cannot be an open question, for in the case of Head and 
als. vs. Talley, Administrator, &c., a case in every respect iden- 
tical and parallel with this case, heard and decided by the 
United States circuit court for the district of Virginia, Chief 
Justice Chase presiding,and delivering the opinion of the 
court, it was held “that whatever may have been the motive 
inducing such an investment, however it may have been 
warranted by example or even by judicial authority, itself 
involved in the géneral rebellion, it is impossible that it 
should receive the sanction of a court of the United States ;” 
and it was further held “that such an investment was inop- 
erative as a discharge from responsibility to the complain- 
ants” who were there, distributees. 

The appellees rely upon this case as perfectly conclusive of 
the case at bar, and ask upon its authority, as well as upon 
the facts and law involved, that the decision of the court 
below be affirmed. 


BERKSHIRE, P. This case, it appears, was heard on the bill, 
answer and demurrer thereto, and exhibits. The demurrer 
was sustained and a decree rendered upon it, against the 
appellant; from which decree he has appealed. It is evi- 
dent that the object of the pleader, in attempting to raise an 
issue in this novel way, was, to deny the appellant’s right to 
relief, on the premises, upon his own showing. But a demurrer 
to an answer is unknown in chancery practice, and must 
therefore be regarded as surplusage; and the case is to be 
considered here, without regard to the demurrer, and as if it 
had been heard on the bill, answer without replication, and ex- 
hibits. And being so considered, the answer must be taken 














COURT OF APPEALS OF WEST VIRGINIA. 269 


Jan’y Term, Copeland, Executor, vs. McCue et al. 1872 








as true, and thus the purpose of the appellant, in tendering 
his demurrer, will be accomplished. The question, then, in 
the case is, whether the appellant has shown himself entitled 
to relief under the averments of his answer. 

On his behalf it was ably maintained that, inasmuch as he 
acted in the utmost good faith in the premises and under the 
advice of counsel, he ought, under the extraordinary condi- 
tion of the country, and the very peculiar circumstances 
which surrounded him at the time, to be exonerated in a 
court of conscience from Liability. 

It certainly cannot be denied that courts of equity have 
always manifested much indulgence and liberality toward 
executors and other trustees, who have acted prudently and 
in good faith, in the management of the funds under their 
control; and many cases may be found where relief has been 
granted against losses resulting from causes which could not 
be anticipated or foreseen or guarded against by ordinary 
foresight and diligence. But in the present case, I think the 
appellant, for two reasons, has failed, under the averments of 
his answer, to show himself entitled to the relief asked, 
The first is, because it is not explicitly averred in the answer 
(or does it otherwise appear) that he was compelled to receive 
the fund in controversy by the coercion of the debtor, to whom 
it had been previously loaned. And if not so coerced, this 
court has repeatedly held that a payment thus made is not a 
valid payment, and that the debtor might be compelled to 
pay the debt again, and there being no averment of the in- 
solvency of the debtor, nor that the debt might not have 
been collected from him, by the use of proper diligence, not- 
withstanding such pretended payments, no ground for relief 
in this respect is shown. The second is, that the loan of the 
fund to the so-called Confederate Government, if conceded, as 
claimed, to have been made in good faith (if, in a legal sense, 
it could be so), was, per se, wholly ¢legal, and tending directly 
to aid the Confederate authorities in their effort to subvert 
the government of the United States. And the books fur- 
nish no instance, where a trustee or other fiduciary has been 
excused or exonerated from liability or loss resulting from 
their own acts, which were in themselves not only illegal, 
but in contravention of the public policy of the government. 
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In such a case, no court, organized under such government, 
could sanction such acts, by granting relief against the loss 
occasioned by them. Other objections to the decree have 
been suggested here (I presume) for the first time. 

The first is, that the decree should not have been against 
the appellant personally, but only de bonis testatoris. There 
can be nothing in this objection. No such question was 
raised in the court below. But it was admitted that the 
amount of the legacy remained in the hands of the executor 
after the payment of the debts against the estate; and he 
claimed relief against the payment of it on/y because of the 
loss of the funds, occasioned by the late rebellion. 

The second objection is, that the debt and interest was 
aggregated and interest given from a certain day, when the 
legacy to the appellees was not to be had until after the 
death of Mrs. William C. Bowyer. The bill alleges that said 
Bowyer died on the 2d of January, 1864. In the appellant’s 
answer to the bill, he says that he offered to pay over the 
legacy to the appellees, in Confederate money (which they 
refused to receive), soon after the death of said Bowyer; and 
that afterwards, under the advice of counsel, he invested the 
funds in Confederate bonds, by depositing the same with 
John Withrow, a depository of the Confederate government, 
and took his certificate of deposit therefor, which is filed as 
an exhibit of the answer. This certificate bears date on the 
24th of March, 1864, and I think, therefore, we ought not to 
assume here that the circuit court erred in giving interest 
from the 2d of January previous. 

The remaining objection is, that it was an error to decree 
against the appellant without requiring the appellees to exe- 
cute to him a refunding bond before he should be compelled 
to pay over the money. 

It appears that the appellant qualified as executor un- 
der the will of Malinda A. Bowyer in 1854, and that his 
accounts were finally settled before a commissioner, in 1860, 
ten years before the commencement of this suit, and that the 
amount of this legacy and much more was then in his hands; 
and the amount of said legacy so remained; and there has 
been no suggestion of any debts existing against the estate of 
the testator, nor want of assets to pay the legacy in contro- 
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versy, and I think, under the state of facts appearing in the 
record, the court did not err in decreeing against the appel- 
lant without requiring such bond. 

I can see no error in the decree complained of, and think it 
ought to be affirmed with costs and damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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JoHn A. HuntTER et al. vs. WALLACE ROBINSON, ADMINISTRATOR. 
January Term, 1872. 


1. Where a bill seeks a personal decree against two surviving obligors in a bond, 
it is not necessary to make the personal representative of a deceased obligor 
a party to the bill, as no personal decree could be had against him. : 

2. A bill is brought to enforce the payment of bonds which are lost; the bill is 
not sworn to, but it is accompanied by an affidavit of their loss, which is 

“made a part of the bill, and it is held that is sufficient to satisfy the require- 
ments of the law in such cases, 

3. A deposition is taken at the time and place specified in the notice, to be read 
&e., but in the certificate of the officer who took it the plaintiff is styled 
William Robinson, Administrator, &c., when the suit was Wallace Robinson, 
&c.; and it is held that this mistake in the name of the plaintiff (who had 
sued in his representative character) could not have misled the defendants, 
and was not sufficient to exclude the deposition. 


os 


. It is too late to urge as an objection that certain depositions were taken after 
the master’s report was filed, when it appears by the record that the cause 
was finally heard below on the report of the master and also such deposi- 
tions, without objection. 


5. Where, in a suit to enforce the payment of lost bonds, the final decree recites 
that at the time of its rendition the bonds were found and filed with the 
papers of the cause, no provision of indemnification against the loss of the 
bonds is necessary. 


This was a bill in equity filed in the circuit court of Green- 
brier county at February rules, 1869, by Wallace Rubinson, 
sheriff of that county, to whom was committed the estate of 
William Perkins, deceased, against John A. Hunter and 
Samuel C. Ludington. It alleged that the defendants, to- 
gether with one Daniel H. Holnaker, deceased, had, in the 
lifetime of the latter, executed sundry bonds payable to the 
plaintiff’s decedent, two of which yet remained unpaid; that 
they were now lost or destroyed; that plaintiff’s decedent de- 
ceased in the year 1859, and William S. McChesney became 
his personal representative in Augusta county, Virginia; 
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that Stalnaker had deceased, and his estate had also been 
committed to the plaintiff for administration; that the orator 
could not sue at law, because the bonds were lost, and be- 
cause he was himself the personal representative of Stalna- 
ker; that the estate of the latter was insolvent. The bill 
asked a decree against Hunter and Ludington. An affidavit 
of the loss of the bonds accompanied the bill, made by 
McChesney. The defendants demurred and answered, alleg- 
ing fraud in the procurement of the bonds and sundry pay- 
ments made thereon. 


The cause was referred to a master, who reported thereon 
on the 30th of March, 1870, substantially allowing the plain- 
tiffs’ claim. 

A decree was had for the plaintiffs on the 14th of April 
1871. 

Several points were made in this court, which are all 
apparent, as well as the facts connected therewith, in the 
opinion of Berkshire, P. 


The defendants appealed to this court. 


J. W. Davis for the appellants. 
Price & Sperry for the appellee. 


BERKSHIRE, P. Numerous objections are urged against the 
decree rendered in this case, none of which, it appears to me, 
can be sustained. The first is, that the court erred in not 
dismissing the bill (upon demurrer) for failing to make the 
personal representative of Daniel H. Stalnaker, deceased, a 
party; and also because it was not sworn to by the complain- 
ant. The object of the bill was to obtain a personal decree 
against Hunter and Ludington, the appellants, as the sur- 
viving obligors of the lost bonds executed by them and the 
said Stalnaker to William Perkins, the appellee’s intestate. 
But as no such personal decree could have been rendered 
against Stalnaker’s personal representative, who was the 
appellee himself, if he had been brought before the court, it 
was not necessary to make him a party to this proceeding. 
The allegations of the bill, as to the loss of the bonds, are 
supported by the affidavit of William §. McChesney, who 

v 
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was the personal representative of said Perkins in Virginia, 
and from whose custody the bonds seem to have been lost, 
which was filed with and made a part of the bill, and was 
sufficient to satisfy the requirements of the law in such 
cases. The demurrer, therefore, was properly overruled. It 
is also objected that the court erred in not sustaining the 
appellant’s exception to the deposition of William S. McChes- 
ney. The exception endorsed is “because it was not taken 
in this cause pursuant to notice.” It appears that the depo- 
sition was taken at the time and place specified in the notice, 
which was served on the appellants, to be read as evidence 
on behalf of plaintiffs in the suit of William Robinson, ad- 
ministrator of William Perkins, against the appellants, then 
pending in the circuit court of Greenbrier county, West Vir- 
ginia. The only defect or discrepancy is in the certificate of 
the officer who took the deposition, and consists in calling 
the administrator of Perkins, William instead of Wallace 
Robinson. But this slight mistake in the name of the com- 
plainant (who had sued in his representative character) could 
not have misled the defendants, and was therefore not sufficient 
exclude the deposition. A further objection urged was that 
the court erred in not recommitting the master’s report, for 
the purpose of allowing the appellants an opportunity of re- 
butting the testimony of said McChesney, taken after the 
report of the master was returned and filed. 
It appears that the cause was finally heard on the report of 
the master, as well as the depositions taken after it was filed, 
without any objection by the appellants, and consequently it 
is too late to urge such objection here. It was further in- 
sisted that the court committed an error in disallowing the 
payments as credits reported by the master. But these 
alleged payments, I think, were effectually disproved by the 
testimony of said McChesney, and were, therefore, properly 
excluded in the final decree. And finally, it was objected 
that it was erroneous to decree against the appellants, with- 
out providing for their indemnification against the loss of 
the bonds, &c. The final decree recites that at the time it was 
rendered the bonds had been found, and were filed with the 
papers of the cause. There could, therefore, be no more ne- 
cessity fur such indemnity than there would have been if a 
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judgment had been obtained, and the bonds filed therewith, 
at law. 

The decree must therefore be affirmed with costs and dam- 
ages. 


The other judges concurred. 


DECREE AFFIRMED. 
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SuPERVISORS OF FAYETTE County vs. ELIZABETH RULE. 
January Term, 1872. 


A case in which the order of the court below granting « writ of mandamus 
against the board of supervisors, to require them to levy ror the payment of 
a farm alleged to have been bought by the overseers of the poor in 1861, and 
confirmed by an order of the so-called county court of F. county, in 1864, is 
reversed, because it does not appear by any evidence in the record that there 
ever was a contract in writing for the purchase of the farm, as alleged in the 
petition, and the same being denied, or any order of the board purchasing 
the farm. 


The opinion of Moore, J., contains a full statement of this 
case. 


J. W. Davis for the appellants. 
Price & Sperry for the appellee. 


MoorE, J. Elizabeth Rule, in 1866, filed her petition in the 
circuit court of Fayette county, alleging that the overseers 
of the poor of said county, with the assent of the county court, 
did, in March, 1861, purchase of her a tract of land situate in 
said county, containing two hundred acres, for the use of the 
poor of said county, at the price of one thousand six hundred 
and fifty dollars, to be paid for as follows: Six hundred dol- 
lars December 25th, 1861; five hundred and fifty dollars De- 
cember 25th, 1862, and five hundred dollars December 25th, 
1863; that immediately after the purchase the said overseers 
took possession of the premises, and have held possession 
thereof to the time of filing said petition; that the contract 
was in writing, duly signed by the parties and filed with the 
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records of the said overseers ; that the overseers had neglected 
and failed to pay her the purchase money, and that the whole 
of it was still due and unpaid; that the petitioner applied to 
the supervisors of Fayette county, at their regular session, to 
lay a levy for the purchase money, but the supervisors de- 
clined and refused so to do. She therefore prayed that the 
supervisors be required to levy for the said claim, &c. The 
motion was docketed in said circuit court, September 18th, 
1866. The cause was afterwards transferred to the circuit 
court of Nicholas county and docketed there November 2d, 
1869. 

The defendants filed their answer to the said petition No- 
vember Sth, 1870, by which they deny the allegations in the 
plaintiff's petition; to which answer the plaintiff replied 
generally. 

It appears by the bill of exceptions, that on the hearing of 
the cause, the only evidence offered was an order of the county 
court of Fayette county, made at the March term, 1864, which 
states that “George Campbell, James H. Alderson and Thomas 
Henderson, who were heretofore appointed a committee to 
select a suitable tract of land on which to erect a poor house 
for the benefit of this county, this day submitted their report 
to the court, and recommended the purchase of a tract of land 
belonging to Elizabeth Rule, situated on the Horseshoe, and 
described as follows: Number of acres, two hundred, more or 
less; price of purchase and terms, sixteen hundred and fifty 
dollars ; payments as follows: On the 25th day of December, 
1861, six hundred dollars; on the 25th day of December, 1862, 
five hundred and fifty dollars, and on the 25th day of Decem- 
ber, 1863, five hundred dollars, which recommendation the 
court adopts and confirms.” 

At a meeting of the board of supervisors of Fayette county, 
held on the 13th day of February, 1866, “it was resolved, that 
William Tyree be notified that this board will not take action 
upon the purchase made by the county court of Fayette 
county, in 1861, of a farm known as the “ poor farm,” until 
such contract and evidence of contract be presented to this 
board in writing at one of its regular meetings.” 

The board of supervisors, at its meeting on the 20th day of 
July, 1866, had the said report of the said commissioners 
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entered, as it had “been inadvertently omitted at the last 
sitting of the board,” and action on said report was deferred 
for further consideration of the board. (The report is the 
same as that entered at the so called county court, March term, 
1864). Upon the entry of said report, Elizabeth Rule moved 
the board that a levy be made to discharge the claims set 
forth in the said report, but it was ordered that no action be 
taken upon said report at that meeting, the same being con- 
tinued for further consideration, until the next regular meet- 
ing of the board. 

here was also in evidence a deed from Elizabeth Rule, 
William Tyree and Sarah C. Tyree, his wife, to the overseers 
of the poor of Fayette county for two hundred acres of land 
lying on the waters of Horseshoe creek, &c., dated 9th Sep- 
tember, 1870. Upon this evidence the circuit court of Nicho- 
las county, on the 8th day of November, 1870, directed that a 
peremptory writ of mandamus issue, commanding the defend- 
ants to levy on the county of Fayette, the amount of said 
purchase money and interest due thereon, and costs of this 
proceeding, &c. From that order the defendants have ap- 
pealed. 

There is no evidence, so far as this record shows, of a con- 
tract between the parties for the purchase of said land. The 
petition states there was a contract in writing, but the answer 
gives a direct denial. If there had been such a contract in 
writing, the petitioner should have produced it or accounted 
for its non-production and proved its contents. She has 
rested her cause upon the vague orders of the board of super- 
visors. Those orders are conclusive of only one thing, and 
that is, that commissioners had been appointed to select a 
suitable tract of land on which to erect a poor house for the 
benefit of the county, and that they recommended the pur- 
chase of a tract of land belonging to Elizabeth Rule. There 
is nothing in the record to show that the purchase was ever 
made; but on the contrary, the board simply had the question 
of purchase under consideration, and never concluded it. 

Whatever may be the true state of facts between the par- 
ties, this court can know nothing outside of what the record 
here shows; and it certainly does not show any of the essen- 
tials of a contract ; it does not show any right on the part of 
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the petitioner to demand the writ of mandamus, and the court 
below erred in directing it. 


Therefore the judgment must 
be reversed, with costs here, and the petition for the manda- 
mus dismissed with costs below. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Joun J. Dickrnson’s ExEcurors vs. JAMES T. CLARKE et al. 


January Term, 1872. 


~ 


. Without proof of loss, or inability to produce the original power of attorney, 
no copy thereof can be admissible as evidence, unless it be such a copy as 
is provided for by the 20th 2 of chap. 130 of the Code, 1868. 

2. Objections to a deposition, that might be waived, if not made at the time of 
its being taken, or, at least, for not being taken and noted before the trial of 
the ease, are such as relate to the regularity of the taking of it, and not such 
as refer to its competency. 

8. The admissions of one of the parties to the record, whether as plaintiffs or 
defendants, are competent evidence against all other parties to the suit who 
have a joint interest in the matter of it, with the party making the admis- 
sions. Yet such admissions do not seem competent by one who is not a 
party to the suit, though jointly interested in the subject matter thereof 
with the parties to the record, or some of them. But the admissions of one 
party, whether he be a party to the record or not, are not competent to estab- 
lish the fact of such joint interest with other parties to the suit. That fact 
must first be made out by independent testimony; and until that is done 
such admissions can only be evidence against the party making them. 


Action of assumpsit in the circuit court of Kanawha 
county; declaration filed August rules, 1868. James T. 
Clarke and others were plaintiffs, and the executors of John 
J. Dickinson defendants. The declaration alleged the sale 
by the plaintiffs, and purchase by the defendant’s testator 
and four others, of the steamboat “Mollie Norton,” on the 
27th of October, 1867, for the price of twenty-one thousand 
dollars. 

On the trial of the case, the plaintiffs offered in evidence 
the deposition of one Alex. Vance, with a copy of a power of 
attorney attached, as an exhibit. This power of attorney 
purported to be given by the testator to one Colonel J. L. 
Vance, who was one of the partners in the purchase of the 
boat, to act for him in the purchase of one-fifth of the boat. 
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The original of the power of attorney was in possession of 
the deponent, but he refused to file it as he had been directed 
by Colonel Vance not todo so. The defendants objected, but 
the same was overruled and they excepted to the reading of 
the copy of the power of attorney and so much of the deposi- 
tion as referred thereto. 
The plaintiff also introduced the following certificate : 


“ENROLLMENT OF STEAMER ‘MoiiE Norton.’ 
No. 26—Permanent. 
An Act of the Congress of the United States. 

Enrollment in conformity to an act of the Congress of the 
United States of America, entitled ‘An act for enrolling and 
licensing ships or vessel to be employed in the coasting trade 
and fisheries, and for regulating the same,’ approved February 
18th, 1793. And of ‘An act to regulate the admeasurement 
of tonnage of ships and vessels of the United States,’ ap- 
proved May 6th, 1864. 

Snelling C. Farley, of Charleston, West Virginia, having 
taken or subscribed to the oath required by the said act, and 
having sworn that he owns one-fifth (1-5th); J. J. Dickinson, 
of the same place, owns one-fifth (1-5th); J. L. Vance, of 
Cincinnati, Ohio, one-fifth (1-5th); Isaac Jacobs, of same 
place, one-fifth (1-5th); Samuel Bear, of same place, one-fifth 
(1-5th), and are citizens of the United States, sole owners of 
the ship or vessel called the ‘Mollie Norton,’ of Cincinnati, 
whereof Snelling C. Farley is at present master, and, as he 
hath sworn, is a citizen of the United States; and that the 
said ship or vessel was built,” &c., which was duly attested 
by the surveyor of customs at Cincinnati, and of record in 
the custom house at that place. Concerning which the de- 
fendant asked the following instruction: “The certificate of 
enrollment put in evidence in this cause is admissible to 
prove that the ‘Mollie Norton’ was legally enrolled in the 
custom house, and of the names of the persons entitled as 
owners. But the recital in the certificate of enrollment of 
the contents of the affidavit of her captain, S. C. Farley, can- 
not be considered as evidence by the jury to prove that John 


J. Dickinson was at any time a part owner of said steamer.” 
36 
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Which being refused, they again excepted. Verdict and 
judgment for plaintiffs, April term, 1869. 
The defendants brought the case to this court. 


Quarrier for the plaintiff in error. 
Mollohan & Nash and Hedrick & Fitzhugh for the defendants 
in error. 


BerksHire, P. Three objections are urged against the 
judgment complained of. 

The first is that the court erred in admitting the copy of 
the power of attorney from John J. Dickinson to John L. 
Vance, mentioned in the appellant’s first bill of exceptions. 
This copy was filed as an exhibit with the deposition of A. 
Vance, taken by consent, previous to the trial. There was 
no evidence to show that the original was lost or could not be 
obtained or produced on the trial; but on the contrary, it 
appears from said deposition that it was then, in the possession 
of the witness, who declined to file it, alleging that it was 
the private paper of Colonel John L. Vance. Without such 
proof of the loss, or inability to produce the original, no copy 
of it could be admissible, unless it was such a copy as is pro- 
vided for by the 20th section of chapter 130 of the Code of 
W. Va., p. 618. But the copy in question does not appear to 
have ever been acknowledged for recordation, nor is it prop- 
erly authenticated, as required by the section just cited, and 
was not therefore admissible evidence against the defendants. 
It was suggested in the argument here, that the defendants 
had waived their objection to the introduction of the copy, by 
failing to except to the filing of it at the time the deposition, 
with which it was filed, was taken; or, at least, for not taking 
and noting their exceptions before the trial of the cause. 
But the objections to the testimony that might be thus waived 
are such only as relate to the regularity of the taking of it, and 
not to such as refer to its competency. Fant vs. Miller & May- 
hew, 17 Grat., 187; White vs. Heavner, infra. 

The second error insisted on by the appellant is the refusal 
of the court to give the instruction referred to in their second 
bill of exceptions. 

It appears that after the plaintiffs had introduced a copy 
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of the enrollment of the steamer “Mollie Norton” (in con- 
troversy in this suit), in the custom house at Cincinnati, duly 
authenticated, the defendants asked the court to instruct the 
jury that “the certificate of enrollment put in evidence in 
this cause is admissible to prove that the ‘Mollie Norton’ 
was legally enrolled in the custom house, and of the names of 
the persons enrolled as owners. But that the recital, in the 
certificate of enrollment, of the contents of the affidavit of 
her captain, S.C. Farley, cannot be considered as evidence by 
the jury to prove that John J. Dickinson was at any time a 
part owner of said steamer.” The affidavit of said Farley 
(referred to) sets forth that he, John J. Dickinson and three 
others, named therein, each owned one-fifth of the said 
steamer at the time of such enrollment. 

It was insisted by the counsel for the appellees, that this 
was competent evidence against the defendants in this action, 
as the executors of John J. Dickinson, as tending to establish 
the alleged joint purchase of said Dickinson from the appel- 
lees, of the said steamer, and the consequent liability of his 
personal representatives for the unpaid purchase money. As 
a general rule, it seems to be well settled that the admissions 
of one of the parties to the record, whether as plaintiff or de- 
fendant, are competent evidence against all other parties to 
the suit, who have a joint interest in the matter of it, with the 
party making the admissions. But whether the declarations 
and admissions of a person who is not a party to the suit, 
though jointly interested in the subject matter of the suit 
with the parties to the record, or some of them, does not 
appear to be settled, and I cannot find that such admissions 
have, in any instance, been allowed in evidence against the 
parties to the record. 1 Greenleaf, Ev. S. 172, 173, 174, and 
authorities referred to in notes. 

However the latter proposition may be, we think it very 
clear that the admissions of one party, whether he be a party 
to the record or not, is not competent to establish the fact of 
such joint interest with other parties to the suit. That fact 
must first be made out by independent testimony; and until 
that is done, such admissions could only be evidence against 
the party making them. 

The other testimony in the cause, though fending to prove 
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the joint interest of John J. Dickinson, deceased, with the 
said Farley, in the matter in controversy, is not, in my judg- 
ment, sufficient to let in his admissions contained in said affi- 
davit, even if he were a party defendant in this suit. 

[ think, therefore, the court committed an error in over- 
ruling the defendant’s said instruction. 

The third objection to the judgment is, that the court erred 
in overruling the appellant’s motion for a new trial. 

As the case has to go back to the circuit court for a new 
trial, and the same question will not necessarily arise again, 
we deem it unnecessary to consider this objection. 

I think the case should be reversed, with costs, and re- 
manded to the circuit court for further proceedings. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Charleston. 
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Roperr W. ReEnNickK vs. BENJAMIN F. RENIcK e¢ al. 
January Term, 1872. 


R. R. purchases of Bb. R. sundry tracts of land. Some of the bonds executed for 
the purchase money are assigned, and judgments obtained thereon by the 
assignees. R.R. files an injunction, alleging that the acknowledgment of 
the deed was invalid, and the certificate of the same as to the wife of B. R. 
was insufficient. That a certain valuable tract of the number purchased, 
was descended to the wife, and was her own property, and by reason of the 
insufliciency of the acknowledgment the deed conveyed the life estate of B. 

t. only in that tract. That the wife had departed this life, leaving several 
heirs. That both vendor and vendee supposed the title to be good. The 
bill asks a rescission of the contract, or an abatement of the purchase money. 
The deed contains covenants of general warranty. The acknowledgment is 
clearly erroneous as to the wife. HELD: 

I. That the vendor and vendee supposed, at the time of the sale, that the 
latter would acquire a perfect legal title by the deed, and were mistaken 
only as to the legal effect of it; and that the vendor had it in his power, 
during the life-time of his wife, to have remedied the defect in the title 
to the particular tract in controversy. Therefore this does not belong 
to the class of cases where by reason of a patent defect in the title, and 
the consequent knowledge of the vendee, he, on account of such knowl- 
edge and acquiescence, would be entitled to no relief until eviction. 

II. The defect in the title is clear and admitted, and under the peculiar 
circumstances of this case it would be unreasonable to restrict the 
vendee to his covenants of general warranty, and compel him with the 
admitted defect and failure of title, to discharge the whole of his pur- 
chase money. and to risk the hazard of the solveney of his vendor’s 
estate after his decease, 


Bill of injunction tiled in the circuit court of Greenbrier 
county, October, 1870; dismissed on demurrer at April term, 
1870. 

The question considered on demurrer is amply stated in the 
opinion of Berkshire, P. 


Price for appellant. 
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Mathews & Mathews and Snyder for the appellees. 

It is somewhat remarkable, after the numerous and uniform 
decisions of the court of appeals of Virginia, and the recent 
decisions in this court, extending from 1809 down to 1869, 
that the learned counsel for the appellant, who are thoroughly 
familiar with these reported cases, should have sought, by 
injunction, to stop the collection of the judgments referred 
to in their bill. The plaintiff, now the appellant, endeavored 
to avoid the payment of the purchase money for land, to 
which he had had a deed, and of which he had been in pos- 
session more than nine years, upon the ground of a defective 
title, the defect being found in the imperfect and incomplete 
certificate of acknowledgment by the wife of the grantor, to 
whom part of this land had descended from her father, in 
which her husband had only a life estate, she having died 
leaving several heirs. There isin the bill not only no allega- 
tion of fraud on the part of the grantor, but an express dis- 
claimer of any such intimation or belief; it is not even hinted 
that he is insolvent; nothing whatever is relied upon but a 
patent defect in the title toa small part of the lands conveyed, 
a defect perfectly apparent to every one from the face of the 
deed itself; and upon this ground alone, judgments in favor 
of assignees of certain of the bonds, executed for the purchase 
money, are asked to be perpetually enjoined, and this too 
without the institution or the threat of a suit to test the title, 
much less any actual eviction from the property purchased. 
These assignees had brought suits and obtained judgments, 
this defense not having been set up, or if it were, having 
proved ineffectual, upon these judgments executions issued, 
forthcoming bonds were given and forfeited, and upon these 
in turn executions went out, and it is only after all the delays 
of the law are thus exhausted that the vendee comes into a 
court of equity to ask relief and probably to get longer indul- 
gence. 

From the terms of purchase as set forth in the deed, filed 
with the bill, it appears that at the time this injunction was 
asked for, only twenty thousand dollars of the purchase 
money had become due, and yet it is alleged that twenty-four 
thousand dollars have been paid; deducting now from this 
twenty thousand dollars the six thousand dollars tied up in 
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the hands of the appellees, which must have been due before 
judgments could have been rendered for it, and we have left 
fourteen thousand dollars as the only part of the amount 
alleged to have been paid that was actually due, so that the 
appellant, in his over haste to pay his vendor, must have 
anticipated by several years the maturity of five of his two 
thousand dollar bonds, and paid ten thousand dollars long 
before it was due, to the prejudice of assignees, who, if any 
preference was to be given at all, were entitled to it as 
between themselves and their assignor, the vendor of the 
appellant; they certainly had a right to expect that their 
bonds should be paid as they became due, and not postponed 
to other bonds maturing much later, and which, in fact, had 
not matured at all when they were paid. But for this unu- 
sual diligence in one direction and tardiness in the other, the 
appellant might have indemnified himself fully for any defect 
of title by the bonds yet due his vendor, without interfering 
with the rights of the appellees, and this action on his part 
is in itself sufficient to preclude him from the relief asked 
for, were he even entitled to it in all other respects—for 
where some of the bonds have been assigned by the vendor, 
the assignee will not be enjoined in his recovery, if the bonds 
not assigned are sufficient for indemnification, (3 Munf., 275,) 
as would unquestionably be the case here but for the unusual 
payment of debts not due, a circumstance at least suggestive 
of collusion between vendor and vendee, between father and 
son, to secure the former and let the burden of a defect in 
title, so open and undisguised that it must have been quite 
as apparent when the deed was first executed as it is now, 
and which might then have been removed, fall upon the 
innocent assignees. 2 Tuck. Com., p. 474. 

In the case at bar, the vendee did not contract for a good 
title, his deed contains no such covenant, and in the absence 
of fraud, which is distinctly disclaimed, he can, under the 
English decisions, have no right to withhold the purchase 
money. Sugden’s Law of Vendors, 347, 350; 6 T. R., 606; 13 
Ves., 114; 4 Bas. & Pul., 162; Co. Litt., 384; and the same 
doctrine is laid down in 2 John., 522, 523; 5 John., 29, 79, 84; 
3 John., 375; 3 Call., 558. 

And where there are patent defects in the estate, the pur- 
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chaser can have no relief. Sug., 221; 5 Ves. Jun., 508; 6 Ves. 
Jun., 678; Yancey v. Lewis, 4 H. & M., 390, where it was held 
that actual eviction, or superior title, of which the vendee 
was and must have been ignorant at the time of the purchase, 
would have to be shown to entitle him to relief in equity— 
no fraud on the part of the vendor having been established. 
See also Grantland vs. Wight, Ex’or, 5 Munf., 295, where it is held 
that it lies upon the vendee to prove the title of the vendor 
bad. While the Virginia decisions have gone farther than 
those of any other State, in relaxing the vigor of the English 
rule, which required actual eviction, by giving relief wherea 
superior title was clearly shown in a third person, or where a 
suit was prosecuted or threatened, yet even the Virginia 
courts, upon the first of these grounds, have given relief only 
where the superior title in the third person and the conse- 
quent defect in his own, were unknown to the vendee when 
he purchased and had not been acquiesced in by him, where 
fraud had been practiced, or where the vendor was insolvent 
or in failing circumstances, and, generally, as an examina- 
tion of the cases will show, such relief has been given only 
where two or more of the incidents were combiued., Vide 4 
H. & M., 390; 5 Munf., 295; Supra Ralston vs. Miller, 3 Ran., 
44, 507; Richards vs. Mercer, 1 Leigh, 125; Koger & al. vs. 
Kane’s Adm’r, 5 Leigh, 606; 1 Johns., Ch. Rep., 213; 2 Johns., 
Ch. R., 519; 5 Johns., Ch. R., 84; 12 Gratt., 410; Clarke vs. 
Hardgrove, 7 Gratt., 399. 

In this case the defect alleged is one in posse and not in esse, 
the danger is contingent and remote, not imminent and 
threatening; so long as B. F. Renick lives, the title and pos- 
session of the appellant are good against the world; the diffi- 
culty may be cured by lapse of time or the acquiescence of 
those interested; it was known to him when he bought, and 
he had rested quietly under it for four or five years before the 
assignments to the appellees were made, and has kept still for 
as long a time since, paying in the meanwhile more on this 
same land than the aggregate amount of their claims to his 
vendor, who should bear the loss, if any isto beborne. Surely 
he can claim no relief at the hands of a court of equity—for 
there is no difficulty about the law, as laid down in the case 
of Vail vs. Nelson, 4 Ran, 478: “That if a purchaser knew 
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when he made his contract that there was a defect in the title, 
and that it would take considerable time to remove it, or ac- 
quires this knowledge after his purchase and acquiesces in 
the delay or proceeds with knowledge of the defect, in execu- 
tion of his contract, he has no ground for relief.” 

The most exhaustive discussion of the whole subject, to 
which the appellees ask the attention of this court, is found 
in the elaborate opinion of president Tucker, in the case of 
Beale vs. Seiveley, 8 Leigh, 658, where it is said that “when 
the vendor (as in this case) enters. into a general warranty, 
without other covenants, he makes himself only responsible 
for eviction and secures to himself the advantage of every 
doubt which hung over his title being removed by lapse of 
time. In these cases, the vendce is confined to the covenant 
of general warranty. He has chosen or agreed upon his 
remedy, and to that remedy he must be tied down. However 
bad his title, he cannot sue upon his warranty, unless he be 
evicted, and if he cannot do so at law, upon what principle 
can equity make the vendor liable beyond the terms of his 
contract. To this rule there is an admitted exception where 
the seller is aware of a fact from which a defect of title arises, 
and which the vendece had no means of knowing. After a deed 
has been made and accepted, though our courts have given 
relief in anticipation of an eviction which is impending 
accom panied by danger:of insolvency, they have never gone 
one jot beyond the covenants, except where the fraud of the 
vendor gives rise to a distinct cause of action independent of 
the covenants. If then, the vendor does not know of a defect, 
or, knowing it, does not conceal it, or if the vendee does know 
it, there is no ground of relief. The vendee then must prove 
three things: Ist, The defect; 2d, Knowledge and suppres- 
sion by the vendor; 38d, Ignorance on the part of the vendce 
-—and as to the second matter the scienter is essential.” 

The appellees also refer for a review and discussion of the 
authorities cited above, and of the principles involved in this 
case, confirmatory of the view for which they contend, to the 
arguments of counsel and the opinions of this court in the 
case of The Piedmont Coal and Iron Co. vs. Green and al., 3 W. 
Va. R., 65; and Ameck vs. Bowyer, Id., p. 7; and ask that the 
action of the circuit court, sustaining the demurrer and dis- 
missing the bill, be affirmed. 
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BerksuirkE, P. This case was heard on the bill, exhibits 
and demurrer to the bill, which was sustained by the circuit 
court, and the bill dismissed with costs. The only question, 
therefore, is whether the allegations of the bill, taken, as they 
must be, to be true, show the appellant entitled to the relief 
prayed for, or any relief, in the premises. The bill alleges 
that the appellant purchased, in 1861, of his father, Benjamin 
F. Renick, one of the appellees, sundry valuable tracts of 
land in Greenbrier county, for the sum of thirty-eight thou- 
sand dollars, to be paid in annual payments of two thousand 
dollars, for which he gave his obligations. That his father 
and his wife (who was the mother of the appellant), soon 
after the purchase conveyed the land so purchased, by deed 
with covenants of general warranty, to the appellant, who 
has been in possession of the land since his purchase. That 
three of the obligations executed by him for the purchase 
money, had been assigned by his father, and judgments ob- 
tained by the assignees against the appellant for the amount 
thereof. That when he received the conveyance for the land, 
both he and his vendor believed that by reason of said con- 
veyance he had secured a good and perfect title for the whole 
of the land so conveyed; but that he had since been advised 
that on account of the invalidity of the acknowledgment of 
said deed, and the insufficiency of the certificate of such ac- 
knowledgment by the wife, the deed was null and void as to 
her. That acertain tract, containing four hundred and thirty 
acres, included in such sale and conveyance, of great value, 
in fact belonged to the wife, she having derived it by descent 
from her father, and that consequently the appellant had 
failed to obtain any title thereto except the life estate of his 
father; and that the wife had departed this life, leaving many 
children and heirs-at-law, in whom the legal title to said 
tract had vested. And it is also alleged that the appellant 
had paid about twenty-four thousand dollars of the purchase 
money, and that the tract for which he received no title was 
worth twelve or thirteen thousand dollars, which would leave 
but a small amount of the purchase money applicable to said 
judgments. And the bill prays for a recision of the contract 
or an abatement of the purchase money, and also for general 
relief. 
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It was maintained, in the argument for the appellees, that 
the appellant, upon the allegations of his bill, is entitled to 
no relief. It is evident that both the vendor and vendee, in 
this instance, supposed at the time of the sale and convey- 
ance, that the latter would acquire a perfect legal title by the 
deed, and were mistaken only as to the legal effect of it. And 
it is clear that the vendor had it in his power, during the 
life-time of his wife—as to whom only the deed was inopera- 
tive—to have remedied the defect in the title to the particular 
tract in controversy. This, therefore, does not belong to the 
class of cases where, by reason of a patent defect in the title 
to the estate purchased, and the consequent knowledge of the 
vendee, he, on account of such knowledge and acquiescence, 
would be entitled to norelief untileviction. But the strong- 
est ground urged against relief here, is that the vendee did 
not contract for a “good title,” but accepted a deed with cov- 
enants of general warranty only, while the insolvency of the 
vendor is not alleged. 

The reluctance of courts of equity to interfere and grant 
relief -in such cases must be conceded; but the facts admitted 
in this case do not appear to me to be entirely sufficient to 
preclude the appellant from relief in the premises. It is true, 
there would seem to be no danger of the immediate eviction 
of the vendee, and the insolvency of the vendor is not shown; 
but the defect of the title is clear and admitted. It is also 
clear that the appellant is not in a condition to acquire title, 
as was claimed, by the lapse of time. THis possession is not 
adversary, and cannot be until the death of his vendor. He 
is entitled to the life estate of the latter in the tract in con- 
troversy, and also to one share in fee as heir of his mother. 
The statute of limitations, therefore, cannot run against the 
heirs of the vendor until after his death, and consequently 
the prospect of acquiring title by possession and the lapse of 
time must of necessity, be quite remote and uncertain. In 
the case of Clark vs. Hardgrave and others, 7 Grat., 399, which 
in its man facts is like the case under review, relief was 
granted the vendee by abating from the purchase money the 
relative value of the part of the lands purchased, for which 
the vendor had not title. The vendee, in that case, was in 
possession of the land purchased, under a deed with covenants 
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of general warranty, without other covenants, and alleged in 
his bill the defect in the title, as to a part of the land, and 
that the vendor was “probably in doubtful circumstances.” 
The bill was dismissed by the circuit court, on demurrer, but 
the court of appeals reversed the decree and held that the 
vendee was entitled to relief (although there was no threat- 
ened or impending suit or eviction), and was not bound in 
such a case of clear defect of title, to risk the hazard of his 
vendor’s solvency. So, under the peculiar circumstances of 
this case, I think it would be unreasonable to restrict the 
vendee to his covenant of general warranty, and compel him, 
with the admitted defect and failure of title, to discharge the 
whole of his purchase money and to risk the hazard of the 
solvency of his vendor’s estate after his decease. 

It was also insisted by the appellees, that the appellant 
should not be permitted to enjoin the collection of the pur- 
chase money, as against them, inasmuch as a large portion 
claimed to have been paid by him was not, in fact, due when 
the judgments were obtained against him; and that conse- 
quently these payments must have been made to their preju- 
dice and in fraud of their rights. The allegation of the bill 
on this point is in general terms, that the vendor had paid 
twenty-four thousand dollars of the purchase money. But 
whether any part of it was paid after notice of the assign- 
ment of his obligations, does not appear, and it cannot, I 
think, be assumed here that any portion of this amount was 
in fact paid subsequent to such notice. An enquiry into these 
alleged payments, however, may be properly had when the 
case goes back to the circuit court. 

I think the decree should be reversed, with costs, and the 
cause remanded to the circuit court for further proceedings. 


The other members of the court concurred. 


DECREE REVERSED. 
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BALTIMORE AND Onto RAILRoap Company vs. JAMES L. More- 
ITEAD. 


January Term, 1872. 


After issue joined, the defendant tenders a demurrer to the declaration, 
Which is objected to because it comes too late, and the objection is sustained ; 
and it is held that the refusal is equivalent to overruling the demurrer after 
itis tiled. For if the declaration is sufficient to enable the court to proceed 
to judgment according to law and the very right of the case, the demurre! 
should be overruled, and as in such a case the defendant’s rights could not 
be prejudiced by the overruling the demurrer, he is not injured by the 
refusal, as he has the same remedy in either case. 
egation that “the defendant, before and at the time of the committing 
rievances hereinafter mentioned, were the owners and proprietors 
of a certain railroad, to-wit, the Baltimore and Ohio railroad, and of certain 
carriages used oy it tor the carriage and conveyance of goods and chiattels 
in, upon, and along said railway from a certain place, to-wit, Parkersburg, 
Wood county, West Virginia, for hire and reward to it the defendant in that 
behalf,” is a sufficient allegation that the defendant was a cominon carrier. 
3. A common carrier is liable for all losses that he could have prevented by skill 
and foresight: and the onus is on him to show 
could not have prevented, 


that the loss was such as he 


It the defendant, the common carrier, could not deliver the goods at the 
point of destination ; could not have access to the consignee in consequence 
of the war, it was its duty, nevertheless, to have taken care of the goods for 


the consignor, and not to have converted them to its own use. 


Upon reaching the point of destination, it is the duty of the carrier to tender 

delivery, or at least notify the consignee of his readiness to deliver; and it 
the place of destination cannot be reached so as to make the delivery, the 
earrier should not only take care of the goods, but also notify the consignor 
or owner within a reasonable time, of his inability to Imake the delivery, 
and thereafter he will be liable only as a bailee. 

i. The common earrier’s undertaking to transport the goods, necessarily in- 
cludes the duty of delivering them in safety, and within a reasonable time, 
and he is liable for all loss or damage except that which is caused by the act 
ot God, or the public enemy ; and even then he is responsible if the inevita- 
ble accident is the remote, and not the immediate, cause of the loss, and the 
loss could have been avoided by prudence and proper care, 


Action of trespass on the case in the circuit court of Wood 
county; declaration filed March rules, 1868. Verdict for 
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plaintiff, subject to the opinion of court on a demurrer to 
evidence filed by the defendant, and judgment on the verdict 
May term, 1870. 

There were some questions made in this court, upon the 
pleadings and a demurrer to the declaration, which will be 
found sufliciently stated in the opinion of judge Moore. 

The evidence in the case upon which the demurrer was 
taken is as follows: 

“T. Lomasney testified that on the 18th day of April, 1861, 
he was receiving and forwarding clerk of the B. & O. R. R. 
Co., on the platform of the railroad depot in Parkersburg, and 
that it was his duty to ship freight for the east, Baltimore, 
tichmond, &c.; that he had signed a certain bill of lading 
for and on behalf of the B. & O. R. R. Co., exhibited to him 
by the plaintiff, for the transportation of three barrels of 
whisky, to be carried to John H. Rixey, Culpepper C. H., Va.; 
that said three barrels of whisky were loaded in the cars for 
carriage; that said witness also testified that the destination 
of the said whisky was to the agent of the Alexandria and 
Orange Railroad Company, at Alexandria, Va.; other whisky 
had been shipped by plaintiff over said road through said 
Lomasney to Richmond, prior to the date of the shipment in 
controversy ; that the witness could not recollect now what 
marks there were on the barrels last shipped, but the same 
were marked. 

“ James L. Morehead, the plaintiff, testified that he was pres- 
ent when the whisky was put on the cars, and it was moved 
away in less than a half-hour from the time it was taken to 
the depot; he resided at that time in Parkersburg, and heard 
nothing more of the whisky until the close of the war in 1865. 
He also proved that he was dving business as a merchant in 
the “Spencer block,” immediately opposite the railroad sta- 
tion of said company in Parkersburg, and was shipping goods 
nearly every day. He also proved that Alexandria is in the 
State of Virginia, and within nine miles of the city of Wash- 
ington. He also proved that the whisky shipped was a year 
older than that which he had previously shipped to the same 
party, and for which he had received one dvllar and twenty- 
five cents per gallon, and was worth one dollar and fifty cents 
per gallon; that the said whisky was shipped, marked to J. 
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H. Rixey, Culpepper Court House, care of agent of Alexandria 
and Orange Railroad Company at Alexandria; that sometime 
in 1865 he learned from Rixey that he had not received the 
whisky; then he made inquiry for it, and learned that some 
time in 1866, that it had been sold in Baltimore by the rail- 
road some time in 1864, but does not recollect what it sold for ; 
that in Baltimore, after this suit was brought, and whilst 
defendant was taking depositions, it was stated that a small 
sum, some thirty odd dollars, the surplus proceeds of sale, 
would be paid him if he would receive it, but that he laughed 
at the idea; that he received no information from the railroad 
company that said whisky had been stored in Baltimore, and 
there kept, at any time, till he received the information as 
above stated, and that he made no inquiry for the said whisky 
from the time he shipped it until he came to learn from 
Rixey, in 1865, that it had never been received, he supposing 
that said whisky had been delivered to said Rixey. He also 
proved that he sent the said whisky to Rixey on consign- 
ment, at Culpepper C. H., and that he was to pay all freights 
upon the same, in addition to the one dollar and fifty cents 
per gallon for the same; that he had a conversation with one 
E. P. Holden, clerk of errors in the office of the defendant at 
Baltimore, about the loss of the whisky; that afterwards the 
clerk aforesaid wrote him, the plaintiff, a letter, which letter 
was produced, and is in the following words and figures, 
to-wit : 


BALTIMORE AND OHIO RAILROAD COMPANY, ) 
OFFICE OF CLERK OF ERRORS, > 
BALTIMORE, August 23, 1866} 
James L. Morehead, Esq. : 


Dear Sir: Will you please furnish me the cost price of the 
whisky shipped by you in 1861? It is necessary that I should 
have all the points before making a report. Please note that 
it is the cost price at Parkersburg at time of shipment that ] 
require. Respectfully, 

I. P. HoLpEn, 
Clerk of Errors. 


“That afterward the plaintiff heard that the investigation 
for the whisky resulted without success, until the time before 
stated; that the whisky was worth, at Parkersburg, at the 








aaa 








296 COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, Baltimore & Ohio R. R. Co. vs. Morehead. IS72 





time he shipped it, one dollar and fifty cents per gallon; that 
he had sent it to John H. Rixey, of Culpepper C. H., Va., to 
he sold for one dollar and fifty cents per gallon, payment to 
be made when liquor was sold; that he had sold some of the 
sume whisky the year previous to said Rixey for one dollar and 
twenty-five cents per gallon; that the three barrels contained 
ene hundred and twenty-nine gallons of whisky; that no 
freight was paid for the carriage of said three (5) barrels of 
whisky. 

“The defendant, to maintain the issue on its part, offered 
the following evidence: 

“That the war between the rebels and federal government 
had begun prior to the date of the alleged shipment of 
whisky; that troops were marching through Baltimore to 
Washington previous to that time; that fort Sumter had 
been fired upon on the 12th or 15th of April, 1861; that the 
President of the United States had issued his call for 75,000 
men on the 15th day of April, 1861. The defendant gave in 
evidence the depositions of E. P. Holden, James M. Vansant, 
and Edward L. Thomas, which are as follows: 

“Interrogatories on the part of the defendants, to be pro- 
pounded to Enoch P. Holden, James M. Vansant and Edward 
L. Thomas, witnesses to be examined on the part of the de- 
fendant in the above case: 

“First interrogatory. What is your name, age, and present 
occupation ? 

‘Second interrogatory. Do you know anything in relation to 
three barrels of whisky marked “John H. Rixey” that were 
aut any time in the possession of the defendant; and if so, 
state what you know. 

“ Cross-interrogatories on the part of the plaintiff, to be pro- 
posed to Enoch P. Holden and Edward L. Thomas, witnesses 
to be examined on the part of the defendant in the above case: 

“ First cross-interrogatory. Do you know of any notice hay- 
ing been given to the plaintiff in this case of this whisky not 
having been sent to its place of destination, or of its having 
been sold ? 

‘“‘ Depositions of witnesses taken this 6th day of June, 1868, 
at the office of J. H. B. Latrobe, Esquire, attorney-at-law, on 
St. Paul street, near Lexington street, in the city of Baltimore 
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and State of Maryland, between the hours of nine A. M. and 
six P. M., pursuant to the annexed notice and commission, to 
be read in evidence on behalf of the defendants in a certain 
suit now pending in the circuit court of Wood county, in the 
State of West Virginia, wherein James L. Morehead is plain- 
tiff and the Baltimore and Ohio Railroad Company are de- 
fendants. 


“Enoch P. Holden, a witness of lawful age, produced on be- 
half of the defendant, being first duly sworn, deposes and says 
as follows: 

“To the first interrogatory he answereth and saith: My 
name is Enoch P. Holden; age, sixty-two years, and employed 
at present as clerk in the general freight office of the Baltimore 
and Ohio Railroad Company. 

“To the second interrogatory he answereth and saith: I 
delivered to Messrs. Adreon & Company, auctioneers, with a 
large amount of other merchandise, three barrels of whisky 
marked “John H. Rixey, Culpepper C. H., Virginia,” to be 
sold by them on account of whom it may concern, returns to 
be made to the Baltimore and Ohio Railroa et and it 
was sold; I think this was in the year 1862 or 1863, but am 
not positive about the date; I do not know ert the whisky 
came from or who it belonged to. 


“Whereupon the plaintiff exhibited his cross-interrogatories 
to be put to said witness, which are herewith returned, and 
the said witness being examined thereon, deposes and says 

“'To the first cross-interrogatory he answereth and saith : 1 
do not. 


“James M. Vansant, a witness of lawful age, produced on 
behalf of the defendant, being first duly sworn, deposeth and 
saith as folfows: 

“To the first interrogatory he saith: My name is James M. 
Vansant; age, twenty-eight years ; occupation, delivery clerk 
of the Baltimore and Ohio Railroad Company. 

“To the second interrogatory: I have no recollection of any- 
thing about this whisky; there is a reference to it on the 
records kept in the oflice of the company, but I did not make 
the record. 
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“Edward L. Thomas, a witness of lawful age, produced on 
the part of the defendant, being first duly sworn, deposeth 
and saith : 

“To the first interrogatory he saith: My name is Edward L. 
Thomas; age, forty-seven, and present employment, auc- 
tioneer. 

“To the second interrogatory he saith: I recollect selling 
three barrels whisky marked John H. Rixey, Culpepper C. 
H., Va., on account of the Baltimore and Ohio Railroad Com- 
pany; this was, I think, in the year 1864, but of this date I 
am uncertain; it was sold for thirty-eight dollars and some 
cents, to the best of my recollection, which amount I paid 
over to the Railroad Company, less commissions. 

“Whereupon the plaintiff exhibited his cross interrogatories 
to be put the said witness, which are hereby returned. And 
the said witness being examined thereon, deposeth and saith : 

“To the first cross-interrogatory he deposeth and saith: I 
do not.” 

The defendant brought the case here for review. 


Lee for the plaintiff in error. 
Amiss & Son tor defendant in error. 


Moore, J. In the case under consideration, the defendant 
came into court, at the first term after judgment entered at 
rules, and demurred generally to the plaintiff’s declaration, 
in which the plaintiff joined, and at the same time defendant 
pleaded not guilty and put itself upon the country, and the 
plaintiff did likewise; whereupon the office judgment and 
writ of enquiry were set aside. The record shows this to 
have taken place April 18th, 1868. On the 20th day of April, 
1868, “came again the parties by their attorney, and there 
being no cause of demurrer assigned by the defendant to the 
plaintiff’s declaration, the said demurrer was overruled, and 
thereupon the defendant pleaded non-assumpsit and put itself 
upon the country, and the plaintiff did likewise, and the trial 
of the issue was continued. On the 28th of April, 1870, the 
parties came by their attorneys, and the defendant, by its 
attorney, tendered a demurrer to each couut of the plaintiff's 
declaration ; the plaintiff objected to the filing of said demur- 
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rer because tendered too late; the court sustained the objec- 
tion and refused to receive the said demurrer or allow the 
same to be filed, and thereupon came a jury,” «ce. 

It seems to me the refusal of the court to permit the defend- 
ant to file said demurrer is equivalent to overruling the de- 
murrer after it is filed. If the declaration is sufficient to 
enable the court to proceed to judgment according to law and 
the very right of the cause, the demurrer should be overruled ; 
and as in such a case the defendant’s rights could not be 
prejudiced by the overruling the demurrer, I cannot see that 
he is injured by the court refusing to permit the filing of the 
demurrer. He has the same remedy in either case, if the 
court errs. 

But in the case under consideration, the count complained 
of is sufficient in law, the language, ‘the defendant, before 
and at the time of the committing of the grievances herein- 
after mentioned, were the owners and proprietors of a certain 
railroad, to-wit, the Baltimore and Ohio railroad, and of cer- 
tain carriages used by it for the carriage and conveyance of 
goods and chattels in, upon, and along said railway from a 
certain place, to-wit, Parkersburg, Wood county, West Vir- 
ginia, for hire and reward to it the defendant, in that behalf,” 
is a sufficient allegation that defendant was a common car- 
rier; because it is the very definition of a common carrier. I 
think the principle is the same as laid down by this court in 
the case of Rauch vs. Rathbone Oil Tract Co., infra, and cases 
therein cited, and Express Company vs. Kountze Brothers, 8 
Wallace, 342, &c.; and Jones et al. vs. Pitcher & Co., 3 Stew. & 
Port., 155 and 171. The court, therefore, would not have 
erred by overruling the demurrer, and consequently has not 
erred in refusing to file it. 

As to the demurrer to evidence. ‘The evidence, as set forth 
in the demurrer, shows that the plaintiff was entitled to 
recover; the judgment was therefore properly entered for 
him. Boyd's Adm’r vs. City Savings Bank, 15 Gratt., 503. <A 
carrier is liable for all losses that he could have prevented by 
skill and foresight; and the onus is on him to show that the 
loss was such as he could not have prevented. Turney vs. 
Wilson, 7 Yerg., 340. If the defendant could not deliver the 
goods at the point of destination, could not have access to the 
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consignee in consequence of the war, it was his duty, never- 
theless, to have taken care of the goods for the consignor, and 
not to have converted them to its own use. Upon reaching 
the point of destination it is the duty of the carrier to tender 
delivery, or at least notify the consignee of his readiness to 
deliver. Chickering vs. Fowler, 4 Pickering, 371; Ostrander vs. 
Brown, 15 Johns., 39; Clendaniel vs. Tuckerman, 17 Barbour, 
184; Price vs. Powell, 3 N. Y., 322; Gibson vs. Culver, 17 Wend., 
311; and it seems to me if the place of destination can- 
not be reached so as to make the delivery, the carrier should 
not only take care of the goods, but also notify the con- 
signor or owner, within a reasonable time, of his inability to 
make the delivery, and thereafter he would be liable only as 
a bailee. Clendaniel vs. Tuckerman, 17 Barb., 184; 2 Kent's 
Comm., 605. The carrier’s undertaking to transport the 
goods, necessarily includes the duty of delivering them in 
safety, DeMott vs. Laraway, 14 Wend., 225, cited in Abbott’s 
N. Y. Dig., p. 518, § 68; and within a ‘reasonable time, Con- 
ger vs. Hudson River R. R. Co., 6 Duer, 875; and he is liable for 
all loss or damage, except that which is caused by the act of 
God, or the public enemy, L£illiot/ vs. Rossell, 10 Johns., 1; 
and even then he is responsible if the inevitable accident is 
the remote, and not the immediate, cause of the loss, and the 
loss could have been avoided by prudence and proper care, 
Sprowl et al. vs. Kellar, 4 Stew. & Port., 382; Railroad Co. vs. 
Reeves, 10. Wallace, 176; Express Co. vs. Kountze Bro., 8 Wal- 
lace, O02, «Xe. 

In the case before us, the defendant’s evidence only shows 
that the war was existing, but it does not show that the de- 
fendant was prevented thereby from delivering the whisky. 
The whisky was sold at the instance of the defendant, and 
was not lost by inevitable accident; it was, in fact, not lost 
at all, but taken by the defendant and converted to its own 
use without the consent of the owner. 

I do not think there is sufficient error to justify this court 
in reversing the judgment. It should be aflirmed, with costs 
and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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A. F. DonNALLY ef al. vs. PARKER, BEALE ef al. 





January Term, 1872. 
b , 


The following article of agreement or contract, on the 12th of March, 1855, is en- 


“We hereby azree to sell and eonvey » Milton Parker our interest in a traet of 


land patented to Join Steele, o I ae ,and atra land lying on the 

waters Pocotalico, and runnin 1bo < river, for seventy-five cents per acre 

one-third o tne pure. > mon »>D prid in good veseplaneces not to run 

more than three months, and 1 lue of said purchase money to be paid in 

equal instaliments of ona, two, and three years, 1 in from date of 

deed, but it is understood and a Lthat the said Parker is to have till the 

first day of July, 1s Lo 236 Wal \ i@ will tak L2r or both tracts of 

oh e¢ said land upon the termsand eond ms aforesaid, and is understood and 
‘ agreed th the said Parker miy eleet either of said vets of land, but is not 


: i 
oo) & compelled to take both, bat should he elect to take n h 


then this con- 
tract is null and void; butshould said Parker elect to take said 


tract or either 
of them, he binds himself to pry for said land at the rate of seventy-five 


eents per acre for land so elected to be taken by him in the manner aforesaid. 


* Witness our hands and seals, day and date as abov 
“MM. PARKER, (Seal.) 
“Wem. DON NALLY. (Seal.) 


“A..F. DONNALLY. (Seal.)” 
It is acknowledged and entered of record in the proper offit2 on the 17th of the 
same month. P. gave notice of his election to take the Steele tract before 
the expiration of the time allowed for the purpose, and notified the D.’s of 
that fact. HELD: 


’ 


‘act which became completed between the par- 


I. It was an executory cont 
ties on the notice of P., and might have been specifically executed in a 
court Of equily. 

If. When P. made his election under the contract, and gave notice thereof, 
his equitable interest in the Steele tract related back to the date of the 





contract. 

III. The provision in the contract giving to P. the right of election, was 
sufficient to put the creditors of the D.’s on inquiry (the contract being 
recorded), and they were bound to inquire whether such election was 
made or not. 


The bill in this case was filed at January rules, 1858, by 
Parker, Beale and others, creditors of Andrew F. and William 
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Donnally. The decree in favor of the creditors from which 
the appeal was taken to this court, was rendered on the 30th 
of November, 1870, in the circuit court of Kanawha county. 
The sole question determined by this court was whether the 
contract made between the Donnallys and Parker, on the 12th 
of March, 1856, and acknowledged and recorded on the 17th 
of the same month, for the sale of the land in controversy> 
was valid and passed the title to Parker. 

This contract appears in the opinion of judge Maxwell, 
together with such other matters and proofs as will exhibit 
the point at issue. 

The cause was brought to this court by defendants Hickok 
and Allen. 


Smith & Knight and G. Parker for appellants. 

If the creditors prevail, therefore, it must be from some 
technical legal defect in the respondent’s title, which certainly 
this court, sitting as a court of equity, will be disposed to 
regard with charity, if any such defect exists. 

Let us, then, carefully examine, with the law, the contract 
between the Donnallys and Parker, dated March 12th, 1856, 
which was signed and sealed by all the parties, and acknowl- 
edged by two of them on the same day, and by the other on 
the day following, and duly recorded on the 17th of the same 
month. So far, then, there is no legal defect. And is there 
any in the form and structure of the writing itself to prevent 
its meeting substantially the requirements of the law then 
in force? It is under seal, which implies and imports a suffi- 
cient consideration. 2 Black. Com., 445-46; 2 Kent’s Com., 11 
Ed., 464-5, and note; Page vs. Trucfant et al. 2 Mass., 159 ; 
Austin, Administrator, vs. Whitlocks, Executor, 1 Munford, 487. 
There is, then, sufficient consideration to make a contract 
binding on all the parties. See also Sumner vs. Williams, 8 
Mass., 200. 

Now what does it say of itself? What have the parties 
themselves called it? It begins, “Articles of agreement made 
and entered into this 12th day of March, 1856, between A. F. Don- 
nally and William Dennally, of Kanawha county, State of Vir- 
ginia, of the one yart, and Milton Parker, of the county and State 
aforesaid, of the other part.” 
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“ We hereby agree to sell and convey to Milton Parker our 
interest,” &c., describing with sufficient accuracy the two 
tracts of land, the price, and how the payments are to be made.” 

Ts it possible to conceive of a more perfect and binding form 
of contract, if it had stopped here? Here are competent par- 
ties, the aggregatio mentium, sufficient consideration, subject 
matter defined, and price and mode of payment fixed. These 
certainly are all the essentials of a valid contract. 

But it does not stop here, but proceeds: “But it is wnder- 
stood and agreed, that said Parker shall have till the Ist of 
July then next, to elect whether he will take both tracts, one, 
or neither;” and closes thus: “But should he elect to take 
neither, then this contract shall become null and void; but if 
he elects to take said tracts, or either of them, he binds him- 
self to pay at the rate of seventy-five cents per acre for the 
land so elected to be taken by him.” 

Is not the aggregatio mentium here perfect throughout the 
entire instrument? We are unable to conceive how it could 
be more so. All the law requires to make a valid contract in 
this respect, is the coming together of competent minds. How 
they shape their contract after coming together, the law is 
indifferent, provided they don’t infringe the law itself. To 
impose any other restraint upon individuals in forming their 
various agreements would war against the whole spirit and 
genius of the law of contract. They may make it absolute as 
to both parties, or conditional as to both, or to one—giving an 
option to one party, as in the present case. How they fix it, 
in this respect, in no way effects or impairs the validity and 
completeness of the contract. 2 Parsons on Con., 657; Dis- 
borough vs. Neilson, 3 John. Cases, 81; Giles vs. Bradley, 2 do. 
253. Chitty on Con., 2d Am. Ed., 6, note. 

Nor does it make any difference whether the option relates 
to the whole or only a part of the subject matter. See authori- 
ties last cited; also White, Administrator, vs. Toncray, 5 Gratt., 
179. This was covenant on sealed articles where one party 
had an “election,” and the future liability of either, low 
water prevented. This was held complete at its inception. 
See also 2 Kent’s Com., 11 Ed., 465—note c: “If an agree- 
ment be optional on one of the parties and obligatory on the 
other, it does not destroy the mutuality, if there be a sufli- 
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cient consideration on both sides; as if one party stipulates 
he will deliver salt when called on, and the other that he will 
pay when so delivered. This is mutuality, and one promise 
is in consideration of the other.” Cherry vs. Smith, 3 Humph 
(Tenn.), 19; Lester vs. Jewett, 12 Barb., N. Y., 503; L. Amoureaur 
vs. Gould, 3 Seld., 349. 

Here it was wholly optional whether the one party “called 
on the other for the salt,” as it was with Parker in the case at 
bar, whether he elected to take either of the tracts of land; 
but if the former called for the salt, or the latter elected to 
take either tract of land—they were equally obligated to pay 
the stipulated price; and Donnallys could not terminate Par- 
ker’s option before the Ist of July, as the sealed instrument 
gave him to that time, if only a proposition before he made 
the election. So in the case of cea vs. Neilson, it was 
wholly optional with the plaintiff whether to tender the 
additional three hundred barrels of fea and the defendant 
could not compel him to do it; yet when done, the defendant 
was bound to receive and pay tlie stipulated price. Chief 
justice Kent was a member of the court that gave this 
decision, and also that of Giles vs. Bradley, . See 
also the English cases referred to in these cases. See also 2 
Kent’s Com., 478, 11th Ed., note, showing the case of Cooke vs. 
Oxley, and hes early English cases, as respects mutuality in 
parole contracts, are no longer authority in that or this country. 
See also Warrell vs. Munn, 1 Seld., 229, and recent case of Jus- 
tice vs. Long et al., reported in American Law Times of Janu- 
ary number, ’71, p. 14, where the essential elements of a 
binding contract, and requirements of the statute of frauds, 
are elaborately discussed and authorities examined by the 
court of appeals of New York. 

We affirm, therefore, that the instrument in question was a 
perfect contract at its inception, and could be terminated only 
in the manner expressly agreed by the parties, viz: upon 
Parker’s failing to take either tract; and the burden of proving 
such failure is on the creditors. 

The evidence proves Parker did elect to take fie land in 
controversy within the time specified, and so the contract was 
not terminated, but continued agreeably to the express agree- 
ment of the parties, that it should continue in that event. 
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The notion that both parties must have present right of action, 
or be simultaneously bound, in order to make a valid con- 
tract, is wrong—subversive often of such contracts as are de- 
pendent or conditional. 

Where, then, is the reason, sense or law for calling the 
writing a mere proposition, which, ‘ex vi termini, necessarily 
excludes any aggregatio mentium at all. For the moment this 
takes place it ceases to be a proposition and becomes a con- 
tract—whether with or without condition or option, makes 
no difference. This we submit is the true distinction between 
au proposition and contract. 

Suppose Donnallys had given Parker their single bond, or 
one with penalty, as in the case of Page vs. Trutant et al., be- 
fore cited, containing the same conditions mentioned in the 
writing in question, and Parker had accepted and got it duly 
recorded and made the election, and paid the money as in the 
present case—is there a question this would have been suffi- 
cient against creditors after, as well as before July 1, 1856? 
Can the form of contract adopted, to which Parker became 
party by signing and sealing also, be viewed by the court as 
possessing less mutuality, or being less sufficient ? 

Nor did this recorded contract lose its protecting influence 
or become merged by Donnallys giving the deed to Parker 
the 30th of September, 1856, which got mislaid and was not 
recorded till April 38, 1858, when it took the place of the con- 
tract as to creditors and purchasers, subsequently. See 
Withers vs. Carter and als., 4 Gratt., 407, which is exactly the 
present case in this respect, and decisive of it. Whether the 
loss of the deed was temporary or permanent, makes no dif- 
ference in principle. 

But still our opponents may undertake to say that the 
writing was only a proposition when executed, acknowledged 
and recorded, and that there was no mutuality or aggregatio 
mentium making it a contract until Parker made his election, 
which he should have done in writing duly acknowledged 
and recorded before there was any such recorded contract, as 
$ 4, chap. 118, Code of ’50, p. 508 requires. 

‘Now what does that section say it requires in this respect ? 
“Any contract in writing made in respect to land, or made for 
the conveyance or sale of real estate,” shall be as valid against 
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creditors, &c., when acknowledged and recorded, “as if the con- 
tract was a deed conveying the estate or interest embraced in 
the contract.” This section puts recorded contracts and title 
bonds on the same footing, and makes them in all respects 
equivalent, so far as being notice is concerned, as recorded 
deeds that pass the legal title. 

“Any contract in writing made in respect to land” or 
‘““made for the conveyance or sale of real esttate.” The sec- 
tion does not undertake tosay of what form or structure such 
a contract shall be, or define its qualities or attributes, but 
refers this wholly to be determined by the common law, and 
the then existing statute law of Virginia, and to this last let 
us advert. 

And first, to Virginia’s statute of frauds touching sales of 
real estate, passed as early as November 30, 1785, 1 Code 719, 
072, $ 1, and the decisions of her courts upon it. In the Code 
of 60 the same clause is substantially enacted, except the 
latter dispenses in express terms with the necessity for stating 
the consideration in the writing. See Code ’50, p. 580, which 
the English law, it would seem, had made necessary. These 
prohibited any action being maintained on such promise or 
agreement, “unless the contract or some memorandum or 
note of it was in writing and signed by the party to be 
charged thereby, or his agent. We refer also to the acts 
referred to in the marginal note of § 4, before cited, 1 Code 
19, p. 562, chap. 99, § 2. “No covenant or agreement where 
land is charged to be valid against creditors,” &c., unless, &c.; 
and also same, p. 365, § 13, being the act of 713, which pro- 
vides that “every title bond or other written contract in 
relation to land” may be proved, certified, acknowledged and 
recorded in the same manner as deeds, and when so, to be 
evidence of their existence, to creditors, &e., without giving 
the additional force the Code of ‘50 gave to recorded contracts. 

Now in all these instances is it not fair to infer that the 
legislature intended an agreement so evidenerd by writing 
signed by the party, as takes it out of the statute of frauds, 
as ’tis termed, and so that her courts of equity decree upon it 
specific performance. It seems to us such was its intention, 
And if section 4 contemplates auy other contract, or one to be 
evidenced or proved in any different mauner, we ask our 








COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, Donnally et al. vs. Parker, Beale et al. 1872 





opponents to point the court to the authority anywhere in 
Virginia law for the distinction. 

Now let us see what construction the courts of Virginia 
have put upon these provisions. How far they hold such 
contracts must be in writing, and how far they may be proved 
by parole evidence. Before the Code of ’50 dispensing with 
the statement of the consideration, her court of appeals de- 
decided the ‘memorandum or note” mentioned must amotnt 
to a contract in order to meet the requirement. Johnson vs. 
Ronald, Adivr, 4 Mumf., 77; Smith vs. Jones, 7 Leigh, 165, in 
which the former decision is approved. 

In the former case, the contract was evidenced by a letter, 
written by Ronald to Johnson, promising to sell and convey 
him certain lands “aceording to their agreement,” without 
stating what that agreement was. It was held suflicient 
under the statute of frauds to decree specific performance 
upon—the court admitting parole evidence to prove what the 
agreement referred to was, and also the taking in of the note 
which was his part of the contract, after suit brought. 

These cases are decisive against any such supposed objec- 
tion, unless it be shown that the fourth section refers to some 
other kind of contract than we have supposed, which cannot 
bedone. The true rule being, we submit, toadmit parole testi- 
mony to prove all acts in pais, or aleunde called for by the 
writing having the essentials of a contract, when such parole 
evidence is not inconsistent with the writing, but auxiliary 
to it—as the evidence proving the election made by Parker, 
or performance of other conditions existing in pais. Such 
evidence is not required to be in writing, acknowledged and 
recorded. 1 Greenl. Ev., S$ 275, 276, and sequiter. 

Now let us examine the contract in question with respect 
to the fourth section, in another aspect. That section ex- 
pressly declares that the contract “shall be as valid and of 
course as effectual against creditors, &c., as if it were a deed 
conveying the same land.” Let us then consider it as being 
such a deed, actually passing the title to the land, and con- 
taining the same stipulations as to Parker’s option, and that 
deed duly acknowledged and recorded as the contract was. 
What would be its effect as against creditors, &e.?2 What 
effect is given to duly recorded mortgages, deeds of trust, and 
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other instruments passing the title, but containing various 
clauses of defeasance, stipulations, &c., after, as well as before 
the time fixed for performing the condition or stipulation? 
We all know they are notice to all the world, after, as well as 
before condition broken—upon the legal presumption that 
title to real estate, when once vested, continues so until 
proved to be divested. To rebut this presumption, the legis- 
lature of West Virginia recently passed a law requiring the 
mortgagee or lienor to execute and acknowledge a release, 
which when recorded, shall conclusively rebut this presump- 
tion. Code of W. Va., 477-8. In this view, which it seems 
to us is correct, the burden was upon our opponents to have 
shown that Parker had failed to take either tract, and so the 
contract had become void by the happening of the only event 
which the parties had agreed should terminate it. Until our 
opponents had shown this, the contract in contemplation of law 
continued, and was sufficient notice without the respondents 
having proved that Parker had made any election. Leighton 
vs. Stephens, 19 Me., 154. There the vendor claimed property 
he had conditionally sold, against the creditors of the vendee. 
The court held the burden was on him to show the sale con- 
ditional, and that the condition had not been complied with. 
In the present case the creditors stand in the shoes of the 
vendor, and the respondents in those of the vendee’s creditors, 
in principle. See also Hughs vs. Wilkinson, 37 Miss., 782, cited 
and approved in 3 Washburne on R. P., p. 275. It was held 
where a deed was given conveying the estate, which con- 
tained a stipulation that the grantee should have two years 
to elect, whether to pay the purchase money, and in case he 
decided not to, the title to revert. Parole evidence was ad- 
mitted to prove his failure to pay within the time, and that 
the title had reverted. This is on the principle that when 
the act in pais or aleunde on which the condition depended 
took place, that moment the deed itself proprio vigore executed 
the rest, which in that case was to revest the title—such act 
or event in pais—being proved by parole evidence. Just so 
with the instrument in question. The moment Parker elected 
to take the land in controversy, the contract itself from its 
own intrinsic vigor vested Parker with an absolute equitable 
estate in fee simple, which before was conditional. This self 
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executing power, when the fact in pais happens, is expressed 
in the recorded writing, and is enough to put all parties upon 
inquiry as to whether the act or event cn pais has taken place 
or not—the burden being on the party seeking to terminate 
the estate or contract, to prove the fact happening én pais; 
otherwise the estate by intendment of law, continues; 4 
Kent’s Com., 126-7; Talman vs. Snow, 35 Maine, 342. The 
contract by the fourth section is made equivalent to a deed 
that passed the title—so far as imparting notice is concerned. 

If this court should affirm the decision of the court below, 
it would overthrow half the titles in the State. Weall know 
the title to a large portion of her lands rests on recorded con- 
tracts, or title bonds, as they are usually called—containing 
all sorts of informality, conditions, and stipulations of every 
kind. Suppose it be now decided that all the acts in pais or 
aleunde, as Parker’s election was, growing out of, and called for 
by these various writings, must be proved by some writing, 
signed, acknowledged and recorded—how many think you 
would stand the test? Not one in twenty. Or suppose this 
court should decide that no recorded mortgage, or deed of trust, 
should give security to the holder against the creditors or 
subsequent purchasers of the grantor, after the time fixed 
therein for payment, or performance of other condition—what 
would be the result? We only make this suggestion to show 
the consequences that must follow an affirmation of the decree 
of the court below, and that the court may fully appreciate 
its importance to the whole community. 

We therefore repeat the proposition: that all acts in pais, 
growing out of and called for, and not inconsistent with the 
written contract, may be proved by parole testimony, and not 
necessarily by recorded writing. 

We say, then, first: the writing in question was a complete 
contract at its inception. Second, that if it were otherwise 
—upon Parker’s making the election, it became so, and vested 
in Parker an absolute equitible estate, in fee simple, and this 
from the proper and intrinsic vigor of the writing itself, with- 
out any further recorded evidence. ‘Third, that in either 
aspect it met the requirements of the fourth section before men- 
tioned, and repelled all judgment liens absolutely. It was 
sufficient to have put all parties upon inquiry, by which they 
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would have soon learned what had been done in regard to the 
stipulation or option given therein to Parker, which is suffi- 
cient in a court of equity. Smith vs. Low, 1 Adkins, 490; 
French vs. Loyal Company, 5 Leigh; Judge Carr’s opinion, 643 ; 
who, after discussing the English and American authorities 
on the point, adopts as the true rule laid down in Smith vs. 
Low, “Whatever is sufficient to put a party upon inquiry, is 
good notice in equity.” Also Daniels vs. Davidson, 16 Vesey, 
249; 17 Ib., 439. In this case Daniels, while in possession as 
tenant of Davidson, had taken an agreement to purchase the 
fee. While thus situated, Cole purchased the fee of David- 
son; Daniels filed his bill for specific performance ; Cole testi- 
fied that he had no actual notice of such agreement at the 
time he purchased. But the court decided the fact of Danicls 
being in possession was sufficient to have put Cole “upon 
inquiry,” which imputed mala fides, and avoided his deed. 

The record in the present case shows the respondents took 

actual possession in October, 1856, and have continued it 
since, paying the taxes which have been assessed to them on 
the commissioner’s books, and their share of the expense of 
partitioning. This possession was taken six or seven months 
‘before any of the judgments were recovered, and even before 
the debts were contracted. This was sufficient, then, to have 
put the creditors “upon inquiry.” 

But we maintain the evidence shows they had actual notice 
that their debtors had ceased to own the land in controversy. 
Is not the acceptance by Hale, the principal plaintiff in the 

cross bill, and one of the grantees in the deed of trust from 
Donnallys in October, ’57, undertaking to convey all their 
property, particularly describing each parcel—but not men- 
tioning the land in controversy—with his conduct since suf- 
ficient evidence of actual notice? Is not the claim made in 
the original bill to set that deed aside, because it undertook 
to convey all the debtor’s property, sufficient evidence that the 
original plaintiffs, and all creditors becoming parties after- 
ward, knew their debtors had ceased to own the land in con- 
troversy ? Did they not in the most solemn manner acknowl- 
edge the fact, and has not all their conduct since been in 
accordance therewith, until this cross bill, which was purely 
an after thought, was gotten up after having squandered and 
sacrificed the large assets of their debtors ? 
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But to shelter themselves from this inevitable conclusion, 
these creditors may say such notice cannot affect them, as it 
only applies to subsequent purchasers for valuable considera- 
tion, and cite Guerrant vs. Anderson, 4 Rand., 208, and perhaps 
subsequent decisions, under chap. 99, lst Code of 719, p. 361. 
The construction given to that chapter in this respect, to say 
the least, is questionable. A just interpretation of its fourth 
section does not seem to us to warrant the decision. An 
accurate, grammatical construction, as well as legal, makes 
the word “notice” apply to ereditors no less than subsequent 
purchasers for valuable consideration. Nor can the last clause 
of that section be legally interpreted to limit or restrict what 
precedes—as the last clause contains no express restrictive 
terms; nor is it inconsistent. 

But be this as it may, the Code of ’50, § 5, p. 118, which 
governs the present case, omits all the clauses in the old sta- 
tute which the court relied on in making the decisions afore- 
said. Therefore § 5 of the Code of ’50, as it now stands, is to 
receive a construction for the first time from this Court ; and 
we earnestly insist that it give a construction that shall com- 
port with the language, reason and spirit of the law, and as 
shall harmonize with the construction given to similar sta- 
tutes by the courts throughout the country, viz: that the 
mala fides applies to all who seek by whatever means to get 
away another man’s land, when they know or have good rea- 
son to know, he has purchased and paid for it—whether the 
means they adopt be subsequent deed or judgment lien. 3 
Washb. R. P., 3 Ed., 290, note, where the decisions of the 
courts of the different States are collected. See also the rea- 
soning of the court in Priest vs. Rice, 1 Pick 164, and the cases 
referred to. See also Virginia Code of ’50, p. 709, § 8& A 
judgment though not docketed is declared good against a sub- 
sequent purchaser for valuable consideration, but with notice 
of such judgment. Reverse the priority in date of their 
claims, and is there not stronger reason for postponing the 
docketed judgment when the creditor knows, while getting 
the debtor to confess judgment which he gets docketed, that 
his debtor had previously conveyed the land to a bona fide 
purchaser who had paid the purchase money, and was then in 
actual possession, though the deed was not recorded? The 











312 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, 


Donnally e¢ al. vs. Parker, Beale et al. 





_ 
3% 
le 








judgment lien is general, while the conveyance is of specific 
property, evidenced by transfer of possession. A court of 
equity can hardly put the purchaser on less advantageous 
ground; or fail to regard the cogent evidence this provision 
furnishes—when taken in connection with the very material 
change of chap. 99, 1 R. C., p. 361, by Code of ’50, chap. 118— 
as proof that the latter intended to put creditors and subse- 
quent purchasers with notice on the same footing, as equity 
and common sense puts them. The respondents, Hickok and 
Allen, purchased bona fide from Parker, and paid the purchase 
money, and took possession, relying upon the validity of Par- 
ker’s title, and have continued that possession since, expend- 
ing moneys as before stated, which purchase money Parker at 
once paid the Donnallys, increasing thereby their assets five 
fold more than any of their creditors would then have paid 
for the land, 

And there is another ground on which these plaintiffs are 
barred in a court of equity at least, viz: estoppel, waiver, or 
abandonment. What more unconscionable claim could be 
made to acourt of equity than that made by the present 
plaintiffs, standing, as the evidence shows them to stand, in 
respect to the respondents. The legislature never intended 
judgment liens, if acquired, should uphold fraud, and hence 
confided their enforcement exclusively to equity jurisdiction. 

If A. stand by and see B. honestly. purchase land he owns, 
of another person without objection, equity closes his mouth 
forever after. Apply this well established principle of equity 
to the present plaintiffs, and where are they? 

How, then, does the evidence present the parties to the 
conscience of this court? The creditors, after solemnly re- 
nouncing the land in controversy and disclaiming it as 
belonging to their debtors, spend ten or twelve years in dissi- 
pating assets for which they were offered two hundred thou- 
sand dollars in ’65, but refused; have acquiesced for twelve 
or thirteen years in the respondents’ possession, in their large 
expenditures about the property, now have the audacity to 
appeal to the conscience of this court to turn these respond- 
ents out of their possession, and’ give the land to them—land 
that fourteen years ago both they and their debtors regarded 
only as a worthless fragment of their then vast estate. Both 
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the law and the equity are with the respondents. To uphold 
such a claim as the creditors’, would be monstrous! 

Even if the writing between Donnallys and Parker was 
technically defective at law as a contract—which is not the 
case—the payment of the purchase money to Donnallys, and 
entry into possession by respondents, October, ’56, six months 
before any of the judgments were recovered, would have in- 
vested them with the equitable title, while the Donnallys held 
the legal title in trust only, and so not subject to judgment 
liens of Donnallys’ creditors subsequently recovered—and 
this equitable title such a writing would strengthen. Withers 
vs. Carter et als., before cited, and authorities referred to by 
Judge Baldwin in giving the opinion of the court—especially 
Lugdon on Vendors, and cases: Burgh vs. Francis ; Taylor vs. 
Wheeler ; Finch vs. Earl of Winchester, and Coleman vs. Cocke. 
The mode of raising equitable title valid against subsequently 
recovered judgments established by these authorities, neither 
the registration law, statute of frauds, nor that for docketing 
judgments, in Code of ’50, restricted or modified. 


Miller & Quarrier for appellees. 

The record presents for adjudication a controversy that has 
arisen between the judgment creditors and the defendants, 
Hickock and Allen. The creditors contending that the un- 
divided interest formerly owned in the Steele 27,000 acre 
tract of Jand by A. F. and W. Donnally, is subject to the lien 
of their judgment against the said A. F. and W. Donnally, 
while Hickock and Allen claimed to hold the land free from 
their lien. 

On page 28 of record will be found the date of the judg- 
ments of the petitioners, together with the time of docketing 











the same: F 
CREDITOR. DATE OF JUDGMENT. DATE OF DOCKETING: 
John P. Halle. ..ccccccssse secceovee| MOY 23, 1857....c-0scsecesscesseeeee- | May 23, 1857. 









John B. Smith 
H. H. Hopkins 
tobert M. Sims 


.;August 23, 1857 
.| May 25, 1807. 
../February 15, 1858........ 


November I], 1857. 
November 11, 1857. 
March 5, 1858. 


OO ce eeee seeeeseseees 





oeeeeee. 


The deed from A. F. and W. Donnally to Milton Parker, 


who is the vendor of the defendants Hickock and Allen, is 
40 
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dated September 30, 1856, but is recorded April 3d, 1858, while 
it vested the title of A. F. and W. Donnally in the said Mil- 
ton Parker; yet on account of the failure to record the deed 
before the docketing of the judgment, the lien of the peti- 
tioners’ judgments, which are duly docketed, were not ob- 
structed by said deed. See Code of West Virginia, chap. 74, 
§ 5; also chap. 139, § 5, 6 and 7. 

In fact, the appellants, neither in the court below nor in 
their written arguments filed here, have relied on the said 
deed, but rather upon what they call a contract, which is 
found upon page 33 of the record, and to the terms of which 
paper the attention of the court is especially called. 

Now, it is candidly admitted that if the paper found on 
page 33, and which is dated 12th of March, 1856, and recorded 
17th March, 1856, was a perfect contract at the date of its recor- 
dation, andthat nothing remained to be done by either of the 
contracting parties, at that time, and if at that time Parker was 
bound to buy, as much as Donnallys to sell, then the contract 
being perfect and prior in time, to the judgments, the decree 
complained of, is erroneous. 

But it is submitted that under the terms of the 4th and 5th 
sections of chap. 74 of the Code, which are the exact words of 
the Code of 1850, the paper, the recordation of which, protects 
the contracting party against creditors, as perfectly as if the 
same was a deed, must be at the date of tts recordation, a per- 
fect contract ; if it lacks any of the essential elements of a 
contract at that time, then it is not a contract, and does not 
protect the party recording it. The statute authorizes the 
recordation of contracts, and gives great virtue to such recorda- 
tion, it does not authorize the recordation of a proposition to 
contract, which, at some future time, may ripen into a per- 
fect contract ; nor does it give to such recordation of a pro- 
position to contract any force or validity whatever. 

It then becomes necessary to inquire whether the paper 
writing, found on the 33d page of the record, and signed by 
M. Parker, Wm. Donnally and A. F. Donnally, was, on the 
17th day of March, 1856, a contract or a proposition to make 
a contract. The paper recites that the Donnallys “agree to 
sell and to convey to Milton Parker our interest in a tract of 
plan patented to John Steele, of 27,000 acres, and a tract of 
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land lying on the waters of Pocotalico, and running into Elk 
river, for seventy-five cents yer acre.” Here is the proposi- 
tion on the part of the Donnallys, and it is admitted that if 
Parker had then and there accepted the proposition and 
promised to pay the seventy-five cents per acre, it would have 
constituted a contract, which, the proposition and acceptance 
both being in writing, might have been recorded, and if re- 
corded would have protected the party who accepted the same, 
against the lien of subsequent judgments. 

In order to ascertain, whether or-not Parker accepted this 
proposition, it is only necessary toquote from the paper: “It 
is understood and agreed that the said Parker is te have till 
the first day of July, 1856, to elect whether he will take either 
or both tracts of said land, upon the terms and conditions 
aforesaid, andit is understood and agreed that the said Parker 
may elect either of said tracts of land, but is not compelled 
to take both, but should he elect to take neither, then the 
but should said Parker elect to take 
said tracts, or either of them, he binds himself to pay for said 


contract is null and void, 


land, at the rate of seventy-five cents per acre, for the land so 
elected to be taken by him, in the manner aforesaid.” 

It is obvious that the Donnallys had obtained their own 
consent to sell one or both or ¢ ithe Y tract « f land to Parker, 
at seventy-five cents per acre. But is equally plain that Par- 
ker had not obtained his consent to buy, because he retained 
the right “till first day of July, 1856, to elect whether he 
would buy either or both or neither of said tracts. The con- 
sent was only on one side ; there was no contract or agreement, 
no “aggregatio mentium.” The mind of the Donnallys went 
out to meet Parker, but Parker's mind did not respond, but took 
time until Ist July, 1856, to determine whether there should 
bean “aggregatio mentium.” In the meantime the paper, before 
it became a contract, ard before there became an “aggrequtio 
mentium,” and while it was a mere proposition, went to record. 

Now it might be interesting to test this paper, to see if it 
possessed on the day of its date or of the day of its recordation 
the usual qualities of a contract. Could the Donnallys have 
enforced it on either of those days, and made Parker pay the 
seventy-five cents per acre? Clearly not, because, he had until 
1st July to elect whether he would take the land or not. It was 
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then a contract according toappellants counsel, by which-the 
Donnallys had sold their land but they could not collect the 
purchase money. 

Again, if it was a perfect contract in the days of its date 
and recordation, it bound both tracts of land, and if it pro- 
tected and shielded the 27,000 acre tract from the lien of the 
subsequent judgment creditors, it protected the Pocatalico 
lands as well, yet the appellants do not claim to own the 
Pocotalico lands, and as is conceded they have been sold by 
decree rendered in this cause to satisfy judgment lens, which 
were prior to the date of the judgments of the petitioner. 
Yet as the paper stood in the days of its date and recordation, 
no mancan point out any difference in the position of the 
two tracts. 

The construction placed upon the paper, miscalled a con- 
tract by the appellant, would defeat the policy of the registry 
laws, whose object was to give notice to creditors and pur- 
chasers so that creditors would not give credit toa party upon 
the mistaken notion, that he was the owner of real estate, or 
that the purchaser should not buy land from a party who 
had no title. Yet how could either creditor or purchaser tell 
on the 18th day of March, 1856, who was the owner of either 
or both of said tracts of land? If that paper was or was not 
a contract, by the mere volition of Milton Parker and without 
any further writing or contract, either or both tracts could 
become the property of the Donnallys or of the said Parker, 
as the latter might elect. And it would follow, as a logical 
sequence, that if a party obtained judgment against the 
Donnallys on the 18th day of March, 1856, and docketed his 
judgment on the same day, he would or would not have a 
lien on either or both, or neither, of said tracts, as Parker 
might elect any time in April, May or June following. 

The paper must be a perfect contract, and contain all the 
elements of a contract on the day of its recordation ; other- 
wise it is void as to creditors and purchasers, under the 4th 

“and 5th sections of chap. 74 of the Code. Now, its is not con- 
tended that Parker accepted Donnallys written proposition, 
either at its date or at the date of its recordation. If it had 
been so accepted, the acceptance would have been endorsed 
on the proposition, and a perfect written contract having 
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been made, could have been recorded. The proposition of 
Donnallys was one part of a contract ; the assent of Parker 
the other ; the two together made the “aggregatio mentium,” 
which is essential to the perfect contract. The statute does 
not promise protection to persons who record one-half of a 
contract, but to persons who record “ any contract in writing,” 
meaning thereby the whole contract, “for the conveyance or 
sale of real estate.” Now, it is not contended that Parker 
agreed to buy this land, either or both tracts, at the date of 
the written proposition, or at the date of its recordation. 
His deposition will be found on page 44, of this record, and 
especial attention is called to it and to his answers to the 
third and fourth questions. It will be observed that he can- 
not fix the time or make any nearer approximate estimate 
than that it was “ previous to the Ist of July, 1856,” when he 
accepted the proposition. There are circumstances in the 
record that go very far to show that this confessedly loose 
recollection of the witness is erroneous. In his answer to the 
sixth question, the witness says he sold the interest in the 
27,000 acres to appellants on or about the 15th of October, 
1856, evidently correct, because he is refreshed by his deed 
(page 34). The certificate of recordation of the Donnally 
proposition shows that it was recorded at the instance of 
Hickock and Allen, the appellants, who, evidently, contem- 
plated a contract for the purchase of one or both tracts of 
land at that time, and whose uncertainty lasted from the 17th 
ot March till about the 15th of October. The Donnallys pro- 
posed to sell at seventy-five cents per acre. The appellants, 
on or about the 15th of October, agreed to pay Parker one dol- 
lar per acre for the Steele land, thus giving Parker a clear 
profit of twenty-five cents per acre. It was this profit (twenty- 
five cents peracre,) that produced the aggregatio mentium be- 
tween the Donnallys and Parker, which was consummated 
by their deed to him of the 30th day of September, 1856 
(found on page 36). It was the failure of the appellants to 
offer Parker one dollar per acre which prevented an “agge- 
yatio mentium” between the parties as to the Pocotalico lands. 
Parker was evidently in this transaction. Following a cus- 
tom which has long been prevalent in this country relative to 
wild lands, he took from the Donnallys a proposition (vulgar- 
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ly called an option) for two tracts of land. He succeeded in 
selling one tract ata good commission. He failed to sell the 
other. He turned the proposition into a contract. By tak- 
ing a deed, as to one tract, and failing to make a contract as 
to the other, he left the title to it in the Donnallys. But, for 
the sake of argumeut, allow the witness, Parker, to fix the 
time of his acceptance himself; give him, for the sake of 
liberality, a month’s grace. and say it was verbally accepted 
on the first of June, 1856, which is all they can claim; and 
still their recordation is fatally defective. For it must be 
evident to every one that a contract cannot be recorded before 
it becomes a contract. Yet, according to the theory of the 
appellants, the paper was recorded at the time when the 
Donnallys alone had agreed to sell, and Parker only agreed to 
buy, months after the recordation. 

At this stage of the argument it might be well to inquire 
what became of the Pocatalico lands. There‘is no distinction 
made in the Donnally proposition between the two tracts, yet 
it is contended that by virtue of the recorded paper, and by 
that alone, the title to one tract vested and the other did not 
vest. Otherwise the argument must be that the recorded 
paper was imperfect at the time of its recordation, but was 
made a perfect paper by a verbal exchange of words between 
Parker and Donnally months after the date of recordation, 
and that by these words there became vested in Parker the 
ownership of the Steele lands, or he was divested of the own- 
ership of the Pocatalico lands. It is suggested that this 
dilemma cannot be escaped and that either horn is fatal to 
the appellants. 

It is respectfully submitted that the great cardinal fallacy 
that runs through the argument of the appellants is this, 
that they have argued and considered this question as a mere 
question of contract, without reference to the time when it 
became a contract. Now the time when is the essential point 
in the controversy. For if it became a contract after the 
recordation ; then it logically follows that the contract is not 
recorded, and that the contract is under the statute void as to 
creditors. The appellants were evidently led into this error 
by the fact that the reported cases were decided in England 
and in the States where it is not necessary to record mere 


] 























COURT OF APPEALS OF WEST VIRGINIA. 319 


Jan’y Term, Donnally et al. vs. Parker, Beale et al. 1872 








contracts for the sale of lands. This being peculiar to Vir- 
ginia and West Virginia by statutory law. 

It may be well to glance briefly at the authorities so far as 
they illustrate the following propositions: 

1. Was the paper writing found on page 33 valid and bind- 
ing on any of the parties who executed the same, at its date, 
or at the date of its recordation ? 

2. If the paper ever became binding, when? 

3. How far the statute of recordation affects the question ? 

First. In his learned treaty on sales, Mr. Benjamin has 
examined all the English authorities on the subject of propo- 
sitions for sales, similar to the proposition made by the Don- 
nallys to Parker, and comes unhesitatingly to the conclusion 
that these options are void; that there is no contract till 
acceptance, and if time be given to the proposed purchaser to 
buy, that the proposed seller has the same time to withdraw 
his offer. And that if a contract should result from one of 
this species of propositions, that it dates from the agreement 
of the minds of the contracting parties, and not from the 
date of the proposition. See Benjamin on Sales, page 28 to 
page 32, inclusive, where the English authorities are labori- 
ously and elaborately collated and digested, to page 45 to page 
50, where the American authorities are collated and digested. 

In Routledge vs. Grant, 4 Bingham, 653, Best, Chief Justice, 
remarked, “if six weeks are given on one side to accept an 
ofier, the other has six weeks to put an end to it, one party 
cannot be bound without the other.” 

In Head vs. Diggan, 5d Term R., 148, Bayley, Judge, held 
in relation to a proposition, “when three days grace from 
date” was given, and where acceptance was made before the 
three days had elapsed, that the proposition did not bind the 
maker, and that “unless both parties are bound, neither is.” 

In Eleason vs. Henshaw, 4 Wheaton, 228, the supreme court 
of the United States hold; “It is an undeniable principle of 
the law of contracts, that an offer of a bargain by one person 
to another, imposes no obligation upon the former, until it is 
accepted by the latter, according to the terms in which the 
offer was made,” * * * * * “until the terms of the 
agreement have received the assent of both parties the nego- 
tiation is open and imposes no obligation upon either.” 
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In Tucker vs. Woods, 12 Johnson’s Reports, 190, the supreme 
court of New York decide, “where A. signs a writing, by 
which he declares he will sell to B. his house, &c., at a certain 
price, &c., this is a mere proposition, and not a contract. 

It would thus seem to be settled law, if the decisions of the 
courts of kings bench, and exchequer, and of the supreme 
court of New York, and the supreme court of the United 
States, can settle a principle of law, that the paper found on 
page 33 of the record is not a contract, but is, in the words of 
the decree sought to be reversed, “a mere offer to contract, 
which offer the said Parker was at liberty, at any time before 
the Ist day of July, 1856, to accept, in whole or in part, or to 
entirely reject, and that the recording of said offer did not 
prevent the lien of the judgment creditors of A. F. and 
William Donnally from attaching to the lands mentioned and 
described in the petition, being a portion of the Steele survey 
of 27,000 acres.” 

Second. It is supposed in the argument of the appellant, 
that the doctrine as settled by the English courts, New York 
courts and the supreme court of the United States, has been 
differently settled in the Massachusetts courts. 

This might readily be admitted without weakening the 
authority of the former courts. But an examination of the 
Masssachusetts authorities does not improve the appellants’ 
case, as a brief citation will show. The case of The Boston 
and Maine Railroad vs. Bartlett et al., 3 Cushing, 224, cited in 
appellants’ argument, is the latest and fullest Massachusetts 
case, and may, therefore, be relied on as expressing fully the 
judicial opinion of that State upon the subject under dis- 
cussion. While the whole case is interesting and will well 
repay perusal, it is sufficient here to quote the reporter’s 
sylabus. 

“A proposition in writing to sell land at a certain price, if 
taken within thirty days, is a continuing offer which may be 
retracted at any time, but if not being retracted, it is accepted 
within the time, such offer and acceptance constitute a valid 
contract, the specific performance of which may be enforced 
by a bill in equity.” 

If the written argument be read in connection with this 
authority cited in the written argument, it will be seen that 
confutes almost every point made therein. 
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The counsel contend that the paper under discussion is an 
executory contract, the court decided that a paper very similar 
in character is not a contract, but a proposition or offer. The 
counsel contend that the offer would be specifically executed 
in acourt of chancery. The court held that it could have 
been withdrawn at any time before acceptance, and could 
only be enforced after acceptance. 

Third. It would then appear that according to this Massa- 
chusetts case cited by the appellant himself, that there was 
never any contract between the Donnallys and Parker until 
the acceptance of Parker, which acceptance did not occur 
until long after the recordation of the Donnally proposition ; 
and that therefore there never was any recorded contract be- 
tween the parties and recordation of the proposition or offer 
could not intercept the lien of the judgment creditors. 

It is therefore happily demonstrated as well by the au- 
thority relied on by the appellant as by those relied on by the 
appellee, that the decree in the court below should be affirmed. 


Smith & Knight, in reply. 

The argument of appellee’s counsel is based upon two 
premises, both of which are wrong. One in point of law, to- 
wit: That the contract in question was only a proposition to 
sell and not a complete and valid executory contract at its 
date; and the other in point of fact, to-wit: That the con- 
tract was admitted to record before an election was made 
thereunder. 

It will be noticed that every authority cited in support of 
the first position are cases of ex-parte offers to sell with the 
making of which the party towhom made, had nothing to do, 
and have no similarity to the contract in suit. 

In support of second proposition, the petitioner’s counsel 
produces assumption, but no proof, although as assailants of 
the contract the burden is upon them, and he wholly ignores 
the affirmative evidence in the record that the contract was 
recorded after election made, and if so recorded, he virtually 
concedes the case. Petitioner’s counsel is not only wrong in 
his premises, but we submit in his conclusions also, arguing 
from his premises. 


The contract of the Donnallys gave terms and time for an 
41 
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election, and if the election was made in accordance with 
the terms and within the time specified, it was a part and 
parcel of the contract, and would relate back and take effect 
as of the date of the contract, and its recordation, whether 
made before or after such election would equally protect the 
purchaser. 

If the Donnallys had executed, acknowledged and recorded 
an unconditional agreement to sell the land to Parker with- 
out his knowledge or assent, and he afterwards accepted the 
terms of the contract and entered upon the land, and paid 
the purchase money, will it be claimed that a second recor- 
dation of the agreement would be necessary to protect his 
title ? and still more clearly would the second recordation of 
a contract which expressly gave time for an election, be un- 
necessary to protect the purchaser who had made the election 
in accordance with its terms. 

We submit, the only question is, could this contract after 
election was made pursuant to its terms be enforced against 
the Donnallys, if so, its recordation protects the purchaser. 

The answer of Milton Parker referred to in petitioner’s 
briet, as to the time he sold to Hickock and Allen, evidently 
refers to the time he executed the deed to them, and not to 
the time of the original contract. 

William Allen in his deposition states that the contract 
wis made early in the spring of 1856, and the documentary 
evidence shows that it was madea few days after the contract 
between Parker and the Donnallys. 





Maxwe.t, J. Milton Parker, William Donnally and A. F. 
Donnally made, and entered into the following agreement, 
bearing date the 12th day of March 1856. 

We hereby agree to sell and to convey to Milton Parker, 
our interest in a tract of land patented to John Steele of 
27,000 acres, and a tract of land lying on the waters Poco- 
talico, and running into Elk river, for seventy-five cents per 
acre, one-third of the purchase money to be paid in good ac- 
ceptances, not to run more than three montlis, and residue of 
said purchase money to be paid in equal installments of one, 
two and three years, with interest from date of deed; but it 
is understood and agreed that the said Parker is to have till 
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the first day of July, 1856, to elect whether he will take either 
or both tracts of said land upon the terms and conditions 
aforesaid, and it is understood and agreed that the said Parker 
may elect either of said tracts of land, but is not com- 
pelled to take both, but should he elect to take neither, then 
this contract is null and void; but should said Parker elect 
to take said tract or either of them, he binds himself to pay 
for said land at the rate of seventy-five cents per acre for land 
so elected to be taken by him in the manner aforesaid. 

Witness our hands and seals, date as above. 

M. PARKER, (Seal. ) 
Wm. Donna.tuy, (Seal.) 
A. F. DonNAtuy, (Seal.) 

This agreement was acknowledged by Parker and William 
Donnally on the day after its date, and by Andrew F. Don- 
nally on the 17th day of March, 1856, on which last day it 
was admitted to record in the clerk’s office of the county of 
Kanawha. The proof in the record is that Parker elected to 
take the interest of the Donnallys in the tract of land de- 
scribed in the contract as patented to Steele, upon the terms 
named in the said contract, and that the said Parker notified 
the said Donnallys of such election before the Ist day of July, 
1856. That on the 30th day of September, 1856, the said 
Donnallys executed, acknowledged and delivered to the said 
Parker a deed conveying to him all their interest in and to 
the said Steele tract of land. That the said Parker afterwards, 
on the 15th day of October, 1856, sold all his interest in the 
Steele tract derived from the said Donnallys, to Hickock and 
Allen, who at that time took possession thereof, and have 
from that time, by their agents, continued in possession of 
the same. That the deed from the Donnallys to Parker was 
recorded on the 3d day of April, 1858; and that after the said 
Hickock and Allen purchased and took possession of the said 
tract of land, and before the time when the said deed from 
the Donnallys to Parker was admitted to record, judgments 
were obtained against the said Donnallys. 

The sole question for determination here, is whether or not 
the said judgments so obtained are liens upon the interest of 
the Steele tract of land conveyed by the Donnallys to Parker. 
It is insisted for the appellees that the paper purporting to 
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be an agreement, bearing date on the 12th day of March, 
1856, is nothing more than a proposition on the part of the 
Donnallys to sell to Parker the land mentioned in it, if. the 
said Parker should elect before the 1st of July following to 
buy the land; and being only a proposition to sell, they have 
a right to withdraw it at any time. The paper was not only 
a proposition to sell, but a covenant that such proposition 
should remain open for acceptance until the time specified in 
it; but whether the proposition could have been withdrawn 
or not, does not arise in this case, as it was not in fact with- 
drawn, or any attempt made to withdraw it, and became com- 
plete on the election of Parker to take the Steele tract under 
it, upon giving to the Donnallys notice of his election. An 
executory contract was thus completed between the Don- 
nallys and Parker, as to the Steele tract, that might have 
been specifically executed in a court of equity. The Boston 
and Maine Railroad Company vs. Bartlett, 3 Cushing, 224. 

The next question is as to the effect of the recordation of 
this contract to protect the property mentioned in it, from 
the liens of the judgments against the Donnallys, under the 
fifth and sixth sections of chapter 74 of the Code, p. 474, 
which sections contain the same provisions found in the Code 
of Virginia, in force at the time the contract was entered into. 

When Parker made his election under the contract, and~ 
gave notice of such election, his equitable interest in the 
Steele tract of land related back to the date of the contract. 
Daniels vs. Davison, 16 Vesey, Jr., 249; Broome vs. Monck, 10 
Vesey, Jr., 597; Seton vs. Slade, 7 Vesey, Jr., 265; Paine vs. 
Meller, 6 Vesey, Jr., 349; Steinback vs. Stewart, 11 Wallace, 566. 

The provision in the contract giving to Parker the right of 
election was sufficient to put the creditors of the Donnallys 
on inquiry, and they were bound to inquire whether such 
election was made or not. Smith vs. Low, 1 Atkyns Rep., 489 ; 
French vs. The successors of the Loyal Co., 5 Leigh, 627. 

The decree complained of will have to be reversed, with 
costs to the appellants, and the cause remanded. 


The other judges concurred. 


DECREE REVERSED. 
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Eharleston. 


BALTIMORE AND Onto RAILROAD CoMPANY vs. S. L. CHRISTIE. 
January Term, 1872. 


1. Itis a sufficient answer to the objection that a rule should have been given a 
defendant to plead, after an amended declaration was filed, that it appears 
in the record, in an order entered at rules, that “the defendant being sum- 
moned and not appearing,” &e. 

2. It is error to swear a jury to try the issue joined when there is no issue. 

3. Where the acts of the agent will bind the principal, his representations, 
declarations and admissions respecting the subject matter, will also bind 
him, if made at the same time, and constituting part of the res gesta, 

4. C. seeks to recover the value of trunk and contents, lost from the cars of de- 
fendant. On the trial the evidence is admitted that B. (who was since 
deceased), a clerk in an office of defendant, declared some time after the loss 
that he had discovered what had become of the trunk; that it had been put 
off the cars at a certain point and the contents lost, &c. HELD: 

That there being no effort in the case to fix the liability of the defendant 
by reason of any act or agreement of the supposed agent, B., but a mere 
attempt to prove by his declarations a fact with which he was not in 
nny way connected, and of which he did not appear to have any per- 
sonal Knowledge, that evidence was improperly admitted, 


Action of trespass on the case in the circuit court of Wood 
county. Declaration filed June rules, 1865, alleging the loss of 
a trunk of plaintiff’s wife, who was a passenger on defend- 
ant’s railroad, of the value of four hundred and sixty-five 
dollars. Trial and verdict for defendant at December term, 
1867. Verdict set aside and new trial granted. Subsequently 
an amended declaration was filed, and at February rules, 
1868, writ of enquiry to next term. Another trial was had, 
and verdict and judgment for the plaintiff for the value of 
the trunk and contents, and interest. Upon the amended 
declaration there does not appear to have been any plea filed 
or issue joined. 
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During the trial the following bill of exceptions was taken 
by the defendant : 

“Upon the trial of this cause the plaintiff, in support of 
the issues joined upon his part, gave evidence tending to 
prove that on the 9th day of August, 1864, his wife took a 
train of the defendant’s cars as a passenger for reward from 
Parkersburg, a station on a railroad used and worked by the 
defendant, to Cumberland, a station on the railroad proper 
of the defendant, and in connexion with which the former 
was used and worked by the defendant as aforesaid, and at 
the same time caused a trunk belonging to her and contain- 
ing wearing apparel and other articles of personal use and 
ornament, to be shipped and placed in the baggage car at- 
tached to said train for the same destination, as her luggage 
to be transported tor her as such passenger as aforesaid ; also 
evidence tending to prove that when said train arrived at 
Grafton, a station of said railroad intermediate between Par- 
kersburg and Cumberland, it was discovered that said 
trunk was not upon said train, and that the same had never 
been recovered by her or her said husband; and the said 
plaintiff then introduced a witness, 8S. A. Q. Burche, who 
proved that on the same day, or the day after she had left 
Parkersburg, a telegram was received by one McAllister, at 
Parkersburg, he being the principal agent of the defendant at 
that place, announcing that said trunk was missing, and 
making inquiries for same, and that said McAllister did there- 
upon make inquiries by telegraph at points on the lines of 
said road, and did direct one Beale Blackford, who was a clerk 
in his office as such agent at Parkersburg, to make further 
inquiries concerning said trunk in the same way, and that 
said Blackford did a¢écordingly make such inquiries and con- 
tinued to make the same from time to time for several weeks 
thereafter ; and thereupon the plaintiff offered to prove by 
the said Burche that some two or three wecks afterwards the 
said Blackford (who was since deceased) informed him, the 
said Burche, said Blackford being still a clerk of defendant 
as aforesaid, that he had discovered what had become of said 
trunk ; that the same had been put off of the train at Clarks- 
burg (a point on said first named road between Parkersburg 
and Grafton), and had been taken to the tavern house of one 
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Bartlett, in Clarksburg, and the contents thereof gobbled up. 
But the defendant, by its attorney, objected to these state- 
ments of the said Blackford to the said Burche being per- 
mitted to go in evidence to the jury, and the said objection 
being referred to the court, the court overruled the same and 
permitted the said statements to be given in evidence to the 
jury, and the same accordingly went to the jury as evidence.” 
The defendant brought the case to this court. 


Lee for the plaintiff in error. 

1. When the plaintiff filed his amended declaration, he 
should have given the defendant a rule to plead, instead of 
taking a conditional judgment against it as for want of ap- 
pearance. Code of West Virginia, chap. 125, § 44, p. 605. 

2. No plea having been filed to the amended declaration, 
nor any issue raised under it, it was error to swear the jury 
to try the issue joined, when there was no such issue, nor any 
issue to be tried by a jury. Sydnor vs. Burke, 4 Rand. 161; 
MeMillion vs. Dobbins, % Leigh, 422; Baltimore and Ohio R. R. 
Co. vs. Gettles adi. 3 W.Va. 376; Baltimore and Ohio R. R. Co. 
vs. Faulkner, + W. Va. 180. 

3. The court erred in admitting the declarations of Black- 
ford as evidence in the case. They were mere hearsay. They 
were not verbal acts, but mere statements, unsworn, made by 
him toa third person, as to the result of his inquiries. They 
were but a repetition by him of what he had heard from other 
persons, through telegraph operators or others. There is no 
principle on which the could be admitted. 1 Greel. Ev. 
SS 98, 99, 115, 114: Story Ag. $$ 134, 135, 136, 187; 1 Starkie 
Ev. pp. 40, 45, 46. 


Jackson & Smell for defendant in error. 


MAXWELL, J. The first ground of error assigned in this 
ease is that, when the plaintiff filed his amended declaration 
he should have given the defendant a rule to plead, instead 
of taking a conditional judgment against it as for want of 
appearance. It appears from the order entered at rules that 
“the defendant being summoned and not appearing,” a con- 
ditional judgment was taken against it according to the 
statute, Code p. 605, § 44. 
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The next point made is that no plea having been filed to 
the amended declaration, nor any issue raised under it, it was 
error to swear the jury to try the issue joined, when there 
was no such issue nor any issue to be tried by a jury. It ap- 
pears from the record that an office judgment was had at rules 
and a writ of inquiry awarded to assess the plaintiff's dam- 
ages, and without any plea being entered a jury was sworn 
to try the issue joined. 

It is well settled that it is error to swear a jury to try the 
issue joined when there is no issue. Baltimore and Ohio R. R. 
Co. vs. Gettle, 3 W. Va. p. 376; MeMillion vs. Dobbins, 9 Leigh, 
422. The next assignment is that the court erred in admit- 
ting the declarations of Blackford as evidence in the case. 

The plaintiff gave evidence to the jury tending to show 
that Blackford, as an employe of the defendant, had been at- 
tempting to hunt up the trunk belonging to the plaintiff 
and alleged to have been lost by the defendant on its road, 
and then offered to prove that some two or three weeks after- 
wards the said Blackford (who was since deceased), informed 
the witness, said Blackford being still an employe of defend- 
ant, that he had discovered what had become of said trunk ; 
that the same had been put off of the train at Clarksburg, a 
point between Parkersburg and Grafton, and the contents 
lost, kc. Defendant objected, but the evidence was allowed 
to go to the jury. 

The appellant insists that the statements and declarations 
of Blackford, treating him as an agent of the railroad com- 
pany, were not made under such circumstances as to make 
them competent evidence. Where the acts of the agent will 
bind the principal, there, his representations, declarations 
and admissions, respecting the subject matter will also bind 
him, if made at the same time and constituting part of the 
res gesta. They are of the nature of original evidence, and 
not hearsay; the representation or statement of the agent in 
such cases, being the ultimate fact to be proved, and not an 
admission of some other fact. 1 Greenleaf on Evy.,§ 113; 
Story on Agency, § 134; Thallhimer vs. Brinckerhoff, 4 Wen- 
dell, 394; in the case of Fairlie vs. Hastings, 10 Ves. Jr., 123, 
Sir William Grant uses the following language: An agent 
may, within the scope of his authority, bind his principal, 
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by his agreement, and in many cases by his acts; what the 
agent has said may be what constitutes the agreement of the 
principal ; or the representations or statements made may be 
the foundation of, or the inducement to, the agreement: 
Therefore if writing is not necessary by law, evidence must 
be admitted to prove the agent did make that statement or 
representation. So with regard to acts done, the words with 
which those acts are accompanied, frequently tend to deter- 
mine their quality. The party therefore, to be bound by the 
act, must be affected by the words. But except in one or the 
other of those ways I do not know how. What is said by an 
agent can be evidence against his principal. The mere as- 
sertion of a fact can not amount to proof of it; though it 
may have some relation to the business in which the person 
making that assertion was employed as agent.” The same 
principle is found in the case of Hanaway vs. Stewart, 6 Watt’s 
Report, 487. 

There is no effort in this case to fix a liability upon the 
defendant by reason of any act or agreement of the supposed 
agent, Blackford, but a mere attempt to prove by his declara- 
tion a fact with which he was not in any way connected and 
of which he does not even appear to have had any personal 
knowledge. The evidence was therefore improperly allowed 
to go to the jury. 

The judgment complained of will have to be reversed, with 
costs to the appellant, and the cause remanded. 


The other judges concurred. 
juag 


JUDGMENT REVERSED. 
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Utheeling. 


Francis H. Lupineton vs. JoHN S. GABBERT e al. 
July Term, 1872. 


1. Where a party residing in Greenbrier county, in 1863, is compelled, by threats 
of arrest for disloyalty to the Confederate government, to receive Confed- 
erate treasury notesin payment of a debt created before the beginning of 
the rebellion, he is entitled to relief against such payment by a sale of the 
land involved in the transaction, to enforce his vendor’s lien. 

2. But inasmuch as the party so compelled to receive the treasury notes, volun- 
tarily converted them into Confederate bonds, he must account for the cash 
value thereof at the date of conversion. 


The points at issue in this case appear in the opinion of 
Berkshire, P. 

The cause was brought to February rules, 1868, in the 
circuit court of Greenbrier county. Decree dismissing bill 
January term, 1869. 

The complainant appealed to this court. 


Snyder for appellant. 
Harris for appellees. 


BerksHireE, P. The appellant filed his bill in the circuit 
court of Greenbrier county, in 1868, alleging that in the year 
1858 or 1859, he had suld to the appellee, John S. Gabbert, a 
tract of land in that county, for the sum of one thousand 
dollars, to be paid in anaual payments of two hundred dol- 
lars each, the last becoming due on the Ist of October, 1863. 
That he gave his title bond to Gabbert for the conveyance of 
the land, and retained the title to secure the payment of the 
purchase money. That Gabbert neglected and refused to 
make payment of any of the bonds for the purchase money, 
as they fell due, until the year 1863, at which time he came 
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to the complainant’s house, with Confederate treasury notes, 
and proposed to pay off the whole amount of the purchase 
money in said treasury notes; and that upon complainant’s 
refusal to take them in discharge of such purchase money, he 
was threatened by Gabbert that if he persisted in refusing to 
take the Confederate money, he would have him arrested for 
disloyalty to the Confederate government, and sent to Rich- 
mond and imprisoned; and that under such threats and 
duress he was compelled to surrender to Gabbert his bonds 
for said purchase money, and to receive in payment thereof 
the treasury notes of the so-called Confederacy. And he 
avers that such Confederate notes were never used by him, 
nor been of any value to him whatever. And it is further 
alleged that Gabbert had sold the land to one Malinda Hen- 
ning, who was then in possession. The legal title to said 
tract appears to have been in one John Stuart, at the com- 
mencement of the suit, who conveyed it tothe complainant, 
however, in July, 1868. 

Gabbert filed his answer, in which he admits the purchase 
of the land for the price stated in the bill; the execution of 
the notes and the payment of the whole of the purchase 
money, amounting to one thousand and thirty-seven dollars, 
in 1865, at the house of the complainant, in Confederate 
treasury notes; but he denies making any threats toward 
the complainant, such as are alleged in the bill, and avers 
that he received the treasury notes without objection, and 
even willingly and anxiously, as wasevinced by the fact that 
part of the bonds for the purchase money were not due at the 
time of such payment; also, that he was urged by the com- 
plainant to make payment of his bonds in 1862, and was 
threatened by him with a suit, as late as March, 1863; and 
that the reason he did not pay his first two bonds as they fell 
due, was because he had ascertained that the title to the land 
was in said Stuart. 

The prayer in the bill is for the sale of the land and the 
application of the proceeds to the payment of said purchase 
money. 

If the charge of duress contained in the bill is sustained 
by the proof in the cause, then it is clear that this case is in 
principle like the case of Mann vs Lewis and others, 3 W. V., 
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265, Mann vs. McVey, 3 W. V., 232, and must receive the same 
judgment. 

The testimony of four witnesses is taken in the cause, who 
were present, at the house of the complainant, when the pay- 
ment was made by the defendant. Three of them, to-wit; 
Margaret Rausberger, a daughter of the complainant, James 
C. Ludington, a son, and Francis Grant, a colored woman, 
testified on behalf of the complainant, and expressly proved 
the charge of threats and duress, on the part of the defendant 
made in the bill. The other, Samuel Hanna, who lived 
on complainant’s land at the time, was introduced by the de- 
fendant and testified that he was at the house of the com- 
plainant, when the money was paid by the defendant, and 
heard no threats made, or any refusal to receive the Confed- 
erate treasury notes by the complainant, but stated that such 
threats and refusal might have taken place without his hear- 
ing them, as he was not in the house all the time defendant 
was there; but was passing in and out of the house during 
the time of such payment. 

The complainant also testified in his own behalf, and sus- 
tains the charges of the bill. 

The charge of duress is then established, unless this evi- 
dence is successfully rebutted and overthrown by the oppos- 
ing evidence of the defendant. Looking to the whole of the 
testimony and weighing it with the circumstances surround- 
ing this case, I do not think it is. The testimony of Lewis 
Neal, a colored witness introduced by the defendant, is en- 
titled to no weight as he is, I think, effectually impeached. 

The statements and admissions of the complainant, during 
the war, that he was satisfied with the currency or money he 
had received from the defendant; and that it was “as good as 
gold,” &c.,as proved by Mrs. Henning (the defendant’s vendee 
of the same land), and others—being her relations, and some 
of them the relations of the defendants, taken as true, ought 
not, in my judgment to overweigh the positive evidence of 
duress at the time of the receipt of the treasury notes by the 
complainant. It is abundantly established by the testimony 
in the cause, (both by that of the complainants’ and defend- 
ants’), that at that time there existed in that county and 
‘part of the State, a general and strong feeling of condemna- 














COURT OF APPEALS OF WEST VIRGINIA. 333 





Ludington vs. Gabbert et. al. 1872 


July Term, 





tion against persons who refused to take Confederate money, 
and that threats of arrest were made against persons for re- 
fusing to take it even for their property ; and that one person, 
Jefferson Mann had been previously arrested for his loyalty 
to the government of the United States, and sent to Libby 
Prison at Richmond, and there died. | 

It would therefore not seem so unreasonable, that the com- 
plainant, after he had been compelled to receive the treasury 
notes, and under the peculiar circumstances which then sur- 
rounded him, should have made such statements and admis- 
sions concerning them, as it might be, that he may then have 
supposed it was all he was likely ever to receive for his land; 
and knowing, as he must have known, the hazards of discred- 
iting the Confederate currency, he may have concluded it 
would be the better policy thus to defend and endeavor to ap- 
preciate such currency, tothe end that he might realize all 
he could out of what he had received from the defendant. 
Nor do I think the conduct of the complainant, in this re- 
spect, irreconcilable with the hypotheses that he had in fact 
received such treasury notes from the defendant, under threats 
and duress, as charged in the bill. 

The circumstances surrounding the parties, would also 
seem tosustain the complainant’s version of the transaction. 
It isshown, by the testimony, that, the complainant was anx- 
ious to receive the purchase money, a3 it fell due, up to the 
commencement of the rebellion, and about that time threat- 
ened to bring asuit for it if it was not paid. It also appears 
that the defendant made an ineffectual effort in April 1861 to 
raise the amount then due, by offering his note for two hun- 
dred dollars with the complainant and John Stuart as his 
securities, at the Farmer’s Bank at Lewisburg, for discount, 
which note however was not discounted. It does not appear 
that the complainant afterwards made any further effort to 
collect any of the purchase money, or that the defendant 
made any to pay it, until the payment of the whole amount 
in 1863. It is also shown, that while the Confederate notes 
or currency, were nearly at par, at the beginning, and during 
the first year of the war, they had greatly depreciated, and 
become almost worthless in 1863. It does not therefore ap- 
pear to me, to be probable, that the complainant, with a 
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knowledge of this fact, and knowing also, that his debt was 
well secured by a lien on the land, would willingly and with- 
out any constraint, receive such currency at par, for the full 
amount of his debt, including that which was not then due, and 
which he was not bound to receive. Moreover the statements of 
the defendant, in reference to the payment of the purchase 
money, seem to be inconsistent with his acts. As a reason 
for not paying the first two bonds when they became due, he 
alleges in his answer that he had ascertained that the title to 
the land was not in the complainant, but wasin John Stuart ; 
yet it appears that notwithstanding such knowledge, he did 
make an effort to pay them in 1861, but failed because he 
could not raise the money to make such payment ; and after- 
wards, with the knowledge of the same fact, he paid the 
whole amount, without urging any such objection, or receiv- 
ing any deed forthe land. I think therefore the case comes 
within the principles of the cases of Mann vs. Lewis and others, 
and Mann vs. McVey, and must be adjudged accordingly. 

Although it appears that the Confederate currency, so re- 
ceived by the complainant, was, at the time, greatly depreciated 
in value, even in that section of country, yet as it appears 
that he, in fact used the same by voluntarily vesting it in 
the bonds of the so-called Confederate government, I think 
it is but reasonable he should account to the appellee for its 
cash value at the time it was so invested. 

In my judgment therefore the decree should be reversed 
with costs, and the cause remanded to the circuit court for 
further proceedings. 


The other judges concurred. 


DECREE REVERSED. 
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JamMES W. Cox vs. J. D. Cox et al. 
July Term, 1872. 


1. A Party purchasing land who is cognizant of a previous purchase by another, 
takes the place of his vendor, and is liabie to the same equity, and bound to 
do that which his vendor should have done under the contract with such 
other. 


2. A case in which a plaintiff fails to establish a contract for the alleged pur- 
chase of land, where the negotiations were conducted by letters. 


Bill brought December, 1869, in the circuit court of Brooke 
county. Decree dismissing bill December term, 1870. 

The opinion of Judge Moore contains an ample statement 
of the merits of the controversy. 

The plaintiff below, James W. Cox, appealed to this court. 


Parker and Scott for appellant. 
Pendleton for the appellees. 


Moore, J. James W. Cox filed, at the December term, 1869, 
in the circuit court of Brooke county, a bill in chancery 
against J. Decker Cox and Georg? W. Caldwell, alleging that 
on the day of , 1869, complainant entered into 
a contract in writing with J. Decker Cox, by which the said 
J. Decker Cox agreed to sell to the complainant his interest 
in acertain tract of land, and that by said agreement com- 
plainant agreed to pay said J. Decker Cox two thousand 
dollars for said interest in said land, and that said J. Decker 
Cox agreed to accept the same therefor; that said J. Decker 
Cox violated his said agreement and refused to execute a deed 
to complainant for said interest, although complainant had 
always been ready and willing to pay him the price agreed on. 
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He further alleged that George W. Caldwell pretended to be 
the owner of said interest in said land, by virtue of a pre- 
tended deed from J. Decker Cox to him; which deed the 
plaintiff charged was void, because at the time it was signed, 
sealed and acknowledged by said J. Decker Cox, there was 
not inserted in the same the name of any grantee, but that a 
space was left blank, and that the name of said George W. 
Caldwell was inserted after the deed was signed, sealed and 
acknowledged, without the knowledge and consent of said J. 
Decker Cox ; that said pretended deed was void and in fraud 
of plaintiff’s rights; and he therefore prayed that the deed 
be declared null and void, that said J. Decker Cox be ordered 
and decreed to execute and deliver to plaintiff a good and 
sufficient deed for the said interest in the said land. 

The bill concluded with a prayer for general relief. 

J. Decker Cox was never brought into the suit as a party; 
the summons was not served on him, no order of publication 
was made to give him notice of the suit, and therefore there 
could be no decree against him, as prayed for. Caldwell was 
served with a copy of the summons, and answered the bill, 
denied the allegations thereof, and claimed to be a bona fide 
purchaser of the land from W. C. Barclay, agent of J. Decker 
Cox. Depositions were taken by both plaintiff and defend- 
ant, and exhibits filed. At the December term, 1870, for want 
of sufficient proof to sustain the bill, the same was dismissed 
at plaintiff’s costs, by decree of said court. From that decree 
the plaintiff appealed. 

The case as presented by the record is, therefore, to be con- 
sidered only as between the plaintiff and the defendant, Cald- 
well. Although the allegations and prayer of the bill were 
not as specific as they might have been, yet if the plaintiff 
established his alleged contract and proved that defendant, 
Caldwell, subsequently purchased the said land, having notice 
of the plaintiff’s contract therefor, Caldwell stood in the place 
of the vendor, liable to the same equity, and bound to do that 
which his vendor should have done under the contract with 
plaintiff; 1 Story’s Eq. Jur., § 396; and under the prayer for 
general relief, the court could decree a conveyance of the 
land by Caldwell to plaintiff, upon payment of the purchase 
money. 
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To entitle himself to a decree in this cause, the plaintiff 
must show that there was a contract; not a mere treaty for a 
contract ; not a mere option, but such as clearly demonstrated 
a proposal met by that sort of acceptance which made it no 
longer the act of one party, but of both ; for it is essential to 
the validity of a contract, that reciprocity of obligation should 
exist. 

The alleged contract is attempted to be found in certain 
letters placed in evidence in the cause. J. D. Cox wrote to 
the plaintiff from New Orleans, June Ist, 1869, the following: 


“Yours of May 22d came to hand yesterday; you say that 
you would like to buy my interest, and wish to know what I 
will take for it. I think two thousand dollars cash would not 
be too much for my interest. I am going to write to W.C. 
Barclay to sell at those figures, and to sell as soon as possible, 
because, as you say, everything is going to rack and will get 
worse as long as the farm is rented; so you can see Barclay 
about it, as I intend letting him attend to my eines for 
me. * * * Answer immediately and give the news 


He again wrote to the plaintiff from Minden, Sup 14th, 
1869, as follows: 


“T received your letter this morning, also one from Chap. 
Barclay with deed enclosed (blank). The other deed he sent 
me. I had not sent it back for the reason that I expected to 
hear from you. I would rather you would have it than any 
one else, so I will sign the blank deed and se nd bac k to oe 
and tell him to let you have the refusal.” * * * 


On the 2d day of June, 1869, the day following the date of 
the first letter written to plaintiff, J. D. Cox wrote to W. C. 
Barclay as follows 


“Yours of May : 25th has been received, and I was ee to 
hear from you again. My opinion in regard to the farm is 
like yours. It is getting out of repair and will still run 
down as long as it is rented. I do not know and cannot tell 
you what time I can come home; and now I am going to leave 
the whole matter with you to sell assoonas youcan. I think 
two thousand dollars cash not too much for my interest. I 


have an interest here in several matters, and it is impossible: 
43 
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for me to tell you when I can get off; and 1 wish you to do 
the best you can for me and I will be satisfied.” 

On the 30th June, 1869, Barclay wrote as follows to J. D. 
Cox: 

“T wrote to you about two weeks ago and enclosed a deed 
for you to sign, conveying your interest in your father’s farm 
to G. W. Caldwell. Since then your brother Jim has had two 
letters from you saying that you had left New Orleans for a 
few months, and he says, proposing to sell your interest to 
him. When I sent you the deed to sign, [did not know Jim 
wanted to buy you out; in fact, did not think he was able to 
buy. Of course he shall have the first chance at it. and if 
you have already signed and returned the deed sent you here- 
tofore, Dr. Caldwell will convey it to Jim if he succeeds in 
raising the money. Thinking vou had left New Orleans be- 
fore receiving my last, I again enclose a deed for you to sign, 
and have left the name blank, so that if Jim cannot raise the 
money, I can fill it out with some other name who can pay 
for it. Jim cannot pay for it unless he can borrow the money, 
which is pretty hard to do just now. I would like for you to 
say how long I| shall wait on him to raise the money before | 
ofter to sell to any one else. 

“Tf you have not received my last with deed enclosed, you 
can sign, stampand acknowledge this before a Notary Public 
and return to me, and I will send you the money by express, 
or draft, as you may think best. State where and how you 
want it sent.” 


On the 14th July, 1869, the same day he wrote to plaintiff, 
he also wrote to said Barclay as follows, in answer to the fore- 
going letter: “ Yours of June 30th, I received this morning 
with blank deed, and also received a letter from my brother 
James, stating he wished to buy my interest, and he would 
have the money in a week or two. I reckon by the time you 
receive this, he will have it, if not, you can sell immediately; 
give him a week’s time. I send you back the deed signed a- 
required, and you will send check for money on New York, 
made payable to John Chafie & Bro., at New Orleans, and 
send it to them with instructions to sell it and pl ice the pro- 
ceeds to my credit and notify me at Minden, La.” * * * 
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Barclay upon the receipt of that letter and the blank deed, 
wrote as follows to the plaintiff: ‘That paper has arrived and 
ready for the money.” 

This is the extent of the correspondence developed by the 
record. It is plain that as far as this correspondence ,is de- 
veloped no contract is made; it is-simply a treaty for an 
agreement: the plaintiff expresses simply a wish to pur- 
chase, and asks what his brother J. D. Cox is willing to take. 
The reply is direct, two thousand dollars cash—and here ends 
without acceptance the negotiation between James W. Cox 
and J. D. Cox. J. D. Cox submitted the whole matter to Bar- 
clav for negotiation, with positive direction to sell immedi- 
ately for cash, but authorized him to give plaintiff the re- 
fusal for one week. 

There can be no doubt that J. D. Cox intended that Bar- 
clay should have full and absolute control of the matter, and 
that James W. Cox so understood it. J. D. Cox in his letter 
of July 14th, 1869 to Barclay used this plain language: ‘‘re- 
ceived a letter from my brother James, stating he wished to 
buy my interest and he would have the money in a week or 
two. I reckon by the time you receive this he will have it, 
if not, you can sell immediately ; give him a week’s time.” 
Here is disclosed not merely the intention of J. D. Cox, but 
his instructions tohis agente He does not recognize an exist- 
ing contract, but manifests a disposition to let the plaintiff 
have the land in preference to any other person, provided, 
nevertheless he paid cash within a week’s time. Barclay 
vave him the week’s time to raise the cash. It was therefore 
a condition precedent, that the cash should be produced, 
should be paid within that week’s time. There was no obli- 
gation on the part of James W. Cox to take the land even if 
he did raise the money: it was clearly optional with him, 
and therefore no such reciprocity existed as would have 
enabled J. D. Cox to have sued for the money either at law or 
in equity. It seems to me, therefore, that no contract existed, 
but merely a treaty for one—a mere proposal. It is true the 
plaintiff was entitled to the last moment of the time agreed 
upon to accept of the proposition and to tender the cash, and 
had he accepted and made such tender, there can be no doubt 


he would have been entitled to specific execution of the con- 
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tract thus completed ; and had Caldwell purchased, after the 
proposition had been accepted and tender made by plaintiff, 
with notice of the plaintiff’s contract thus concluded, he, 
Caldwell, would then have been held in equity as a trustee 
for the benefit of plaintiff, and would be compelled to convey 
to plaintiff upon payment of the two thousand dollars. 

But from the plaintiff’s depositions, it is evident he did 
not produce the cash within the time designated. He con- 
tented himself with the promise of a check or draft made by 
third parties, which the agent could not have received as 
cash except at his own risk. The agent’s instructions were 
positive that he should sell for cash; had he, therefore, taken 
anything but cash, or legal tender, it would have been in direct 
violation of the instructions of his principal. The plaintiff 
was guilty of laches that equity will not excuse. If he could 
have gotten the money upon the proposed draft, he should 
have done so, and not permitted the time to have elapsed 
without making the tender thereof. There was no contract 
until he accepted the proposition by making the tender, and 
as there was no contract, Caldwell cannot be held to convey. 
It has been argued that plaintiff was not bound to produce or 
make tender of the money after sale made to Caldwell. That 
would be true, had there been a contract existing, and not a 
mere treaty for one; but I apprehend that principle does not 
apply where the matter is a proposition without reciprocity 
of obligation. The plaintiff, at no time, could have been 
compelled to have taken the land; he was under no obliga- 
tions which could be enforced against him either at law or in 
equity; there was no such mutuality in agreement as would 
justify the court in saying he was excused from making 
tender, because there was no contract until the tender was 
made under the terms of the treaty. 

Although I regret that the plaintiff did not obtain the land 
for which he had undoubtedly a pretium affectionis, it having 
been the paternal homestead: and especially as the subse- 
quent letters of his brother indicate regret that he had failed 
in his attempt to procure it; and especially as the vendee 
eould well have afforded, in goodness of heart, to have 
granted a few hours longer to the plaintiff to have raised the 
money on the draft, before taking the conveyance to him- 
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self, yet, however strong my sympathy may be in that re- 
spect, I must adjudge that the bill is not sustained by the 
proof; and the court did not err in dismissing it. The de- 
cree should be affirmed, and, I regret, with costs. 


The remaining members of the court concurred. 


DECREE AFFIRMED. 
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Cx 


Srmon B. Wintiams, «c., e¢ al. vs. ALEXIS M. Buster, ef al.. 
ADMINISTRATORS. 


July Term, 1872. 


1. When a vendor has contracted to give full and \ peaceable possession, and 
seeks to enforce his lien by bill, and it is answered that part of the land 
is, and has been, in actual adverse possession as against the vendee, 
and the cause is heard on the bill and answer, it is error to decree in favor of 
the vendor without first inquiring into the question of title, &¢., and ascer- 
taining what abatement of the purchase money, if any, ought to be made. 

2. It is held that administrators who qualified in Greenbrier county in LS63, 
under the Confederate government, ought not to be ¢harged with the value 
of a negro slave, because of the difficulty of making sale of such slave, or of 
getting anything but Confederate money in payment; and because if they 
had retained the slave until there was another currency in the country, 
such slave would have died in their hands; especially as it does not appear 
that they intermeddled with, or realized anything from the slave. 

3. B. sold to W. and S. and S. certain real estate in Greenbriercounty. A partof 
the purchase money remained unpaid at the death of W. and at the date of the 
administration in 1863, in that county, which was then under the authority 
of the Confederate government. Prior to the death of W. the real estate had 
been sold by himand S. and 8. to the Allegheny College, an incorporated in- 
stitution which was insolvent at the date of this suit, and which had no 
assets except What it was entitled to out of this property. In 1864 the ad- 
ministrators, or executors de son tort, surrendered to the college its bonds 
executed in payment of the property to their infestate, upon receiving the 
amount thereof in Confederate money. Ina suit by the legal adininistra- 
tors of B. appointed in L866, toenforce the vendor’s lien, the court below de- 
creed that the administrators or executors de son fort, Should pay the balance 
of the lien by reason of baving received payment from the Allegheny Col- 
lege. HELD: 

I. That the administrators, or executors de son tort, of W., should only be 
chargeable, if at all, with the cash value of the Confederate money so 
received by them. But inasmuch as this Confederate money was paid 
over to the distributees of W., or invested for their benefit, the admin_ 
istrators should not be charged with anything by the creditors, on ac- 
count of the receipt of this money, until the other estate of W. is first 
exhausted ; and they should have a credit in their settlement with the 
distributees with such amounts as they so paid them, and should be 
charged, aS against such of them or the creditors, with the actual cash 
vaiue of the residue of the Confederate money, if any, so received and 

unaccounted for by them. 

























COURT OF APPEALS OF WEST VIRGINIA. 343 


July Term, Williams, &e., et al. vs. Buster et ol., Adm’rs. 1872 


Il. It appearing that S. and S. were joint owners with W. at the time of 
the sale to the Allegheny College, and were jointly liable for the resi- 
due of the purchase money due B’s estate, an account ought to be di- 
rected to settle the respective proportions thereof, and to fully settle 
the estate of W. 


The bill in this cause was filed at February rules, 1868, in 
the circuit court of Greenbrier county. The decree com- 
plained of was rendered December 31, 1869. 

The defendants, Williams, brought the cause here for 
review. 

See opinion of the court for statement of facts. 


Mathews & Mathews for appellants. 
Dennis and Price & Sperry for appellees. 


Berksurre, P. George W. Buster sold to John Williams, 
Joseph H. Snead and Charles Stebbins, the Blue Sulphur 
Springs property, in August, 1858, for twenty-two thousand 
dollars, to be paid in three equal payments. After the 
first payment had been made, namely, in February, 1859, he 
made them a deed for the property, retaining a lien for the 
residue of the purchase meney. Buster having afterwards 
died, Alexis M. and Ann E. Buster, qualified as administra- 
tor and administratrix on his estate, and have instituted 
this suit to enforce the vendor’s lien and recover the residue 
of said purchase money, against Simon B. and Thomas M. 
Buster, as late executors or administrators de son tort (they 
having qualified as administrators under Confederate au- 
thority, in Greenbrier county, in 1863,) and Albert G. and 
George W. Williams, who qualified as the /egal administrators 
of John Williams, in 1866, and others. 

It is alleged in the bill that John Williams had died, and 
that Simon B. and Thomas M. Williams qualified as adminis- 
trators, and took possession of the principal portion of his 
personal estate, in 1863, and proceeded to administer the 
same, converting the most of it, however, to their own use. 
That Albert G. and George W. Williams qualified as admin- 
istrators in 1866, and took the residue of the personal estate 
of John Williams into their posession and disposed of the 
same; and that, at the time of his death, he had a large es- 
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tate, real and personal, ample to meet his liabilities and that 
there was still a large real estate in Greenbrier county, be- 
longing to said estate. It is also alleged that John Williams 
in his life time, and the said Snead and Stebbins had sold the 
“Blue Sulphur Springs tract,” to the Allegheny College. 
But upon what terms the complainants did not know. 

None of the defendants answered the bill, except Charles 
and Lucy Buster, being two of the heirs of George W. Buster, 
deceased, (Alexis M. Buster being the remaining heir,) who 
state that they are willing that all of the property mentioned 
in the bill, may be sold, and the proceeds of sale divided ac- 
cording to the terms of the contract between their father 
George W. Buster, and the said John Williams, and Snead 
and Stebbins. 

The cause was referred to a master to settle the accounts of 
the two sets of administrators of John Williams, and also to 
ascertain the amount of purchase money still due the estate 
of George W. Buster, from the estate of John Williams and 
Snead and Stebbins, for the “ Blue Sulpur Springs property.” 

Subsequently the master filed his report in which the resi- 
due of said purchase money was ascertained to be eleven 
thousand nine hundred and sixty-one dollars and sixty cents 
as of the 12th June, 1869. The indebtedness of the adminis- 
trators de son tort to be two thousand five hundred and seventy 
dollars and sixty cents and one thousand eight hundred dollars 
of which was the amount of a bond due to the estate from 
one Allen, which bond they had transferred to the widow of 
their intestate, and would be entitled to acredit in any set- 
tlement with her, though not as against the creditors of the 
estate. And the indebtedness of the last administrators is 
found to be four thousand nine hundred and three dollars and 
eleven cents, also of the 12th of June, 1869. 

The master also reports, that John Williams, at his death, 
owned a negro woman valued or appraised at eight hundred 
dollars, which amount he did’ not charge against the first ad- 
ministrators, because of the difficulty in making sale of her, 
or of getting anything but Confederate money ; and because 
if they had retained her until there was another currency in 
the country she would have died on their hands. 

He further reports that these administrators received in 
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1864 from the Allegheny College thirty-four thousand five 
hundred dollars in Confederate currency, being part of the 
purchase money for the Blue Sulphur Springs property sold 
to it, by John Williams, Snead and Stebbins; and thereupon 
surrendered up to the college its’ bonds, executed for the pur- 
chase money for said property, then-amounting to forty-two 
thousand five hundred and sixty-one dollars. The sum so 
received, however, is not charged against the administrators, 
for several reasons assigned by the master: the principal 
one being that, as the Allegheny College was an insolvent 
corporation without any property whatever, except the real 
estate upon which the complainant’s and other debts, were a 
lien, which could been enforced against it. the bonds SO Ssurrelh- 
dered, if they had been retained would have been utterly 
worthiess and unavailing both to creditors and distributees 
of John Williams: and also for the reason that the said ad- 
ministrators ‘had distributed and vested this money, among 
and for the benefit of said distributees who made no ob- 
jection on that aceount. 

No xceptions were taken to this re port, and so far as ap 
pears, no objections were urged against it by the creditors or 
distributees or other parties interested in the premises. 

When the report was considered by the court, however, the 
views of the master, in respect to the amount of the Confed- 
erate currency so received from the Allegheny College, and 
also as to the negro woman, were overruled and a decree ren- 
dered charging the administrators de son tort with the whole 
amount of the bonds due from said college, then amounting 
to some fift Vv-eseven thousand three hundred dollars; and de- 
creeing that the debts due from the estate of their intestate, 
should first be paid by them out of the amount due from 
them as administrators in their own wrong: after which they 
were to have a credit, as against the distributees, for all sums 
received voluntarily by such of them as were of age, whether 
paid in good money, or Confederate currency. And it was ac- 
cordingly decreed that the complainants do recover against 
the administrators de son tort. and Snead and Stebbins and 
also against the rightful administrator, the sum of cleven 
thousand nine hundred and sixty-one dollars and sixty cents 


the residue of the purchase money for the Blue Sulphur 
44 





346 COURT OF APPEALS OF WEST VIRGINIA. 





July Term, Williams, &c¢., et al. vs. Buster et al., Adm’rs. 


IN72 





Springs property. A decree was also rendered against the 
wrongful administrators, in favor of William T. Mann for 
three thousand dollars, with interest, it being for purchase 
money for real estate consisting of two tracts of land, which 
Mann had sold to John Williams in his life-time, and for the 
recovery of which he had instituted his suit in equity, ask- 
ing to enforce the vendor’s lien; and also a decree against the 
same parties in favor of Ellett and Drewry for two hundred 
and nine dollars and twelve cents with interest, for the re- 
covery of which they had also instituted a suit in equity— 
all three of the causes being heard together. 

It is of this decree that complaint is now made. The 
principal objections urged against the decree are three. 

I will first consider those of the lesser importance. One of 
them was for decreeing to Mann the whole amount of pur- 
chase money claimed by him, upon the case, as made by the 
pleadings. This case was heard on the bill, andexhibits, and 
answer. 

It appears from the deed from Mann to John Williams, for 
the land now in question, which is filed as part of the bill, 
that the former was to put the latter in full and peaceable 
possession of each of the tracts so conveyed; and the bill 
alleges that the complainant had conveyed the land accord- 
ing to his contract, but received no part of the purchase 
money, &c. The answer of A.G. and G. W. Williams, the 
legal representatives of John Williams, is filed, in which it is 
denied that the complainant had complied with the contract 
and undertaking, by giving full and peaceable possession of 
the land so conveyed, and it is averred that as to a part of one 
of the tracts, actual adverse possession of it had been held 
against John Williams, and his heirs ever since his purchase 
and the conveyance of Mann. 

The court erred therefore in decreeing in favor of said 
Mann, without first enquiring into the question of title, &c., 
and ascertaining what abatement of the purchase money, if 
any, ought to have been made. 

The next objection to be noticed is, the action of the court 
in charging the first administrators with the negro woman, 
or the appraised value of her. Under the peculiar circum- 
stances which surrcunded them, I think it would be unrea- 
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sonable to charge them with anything on her account, es- 
pecially as it does not appear that they ever intermeddled 
with, or realized anything from her. 

The remaining and most important objection to be con- 
sidered, is the charging of the last named administrators 
with the amount of the Allegheny. College bonds, surren- 
dered by them upon the receipt of the thirty-four thousand 
five hundred dollars in Confederate currency. 

In the consideration of this question it is material to en- 
quire. first, with what amount if any on this account are 
they, under the circumstances, properly chargeable? It was 
reported by the master, and it has not been controverted 
here, that the Allegheny College was a corporation, and was 
wholly insolvent—its only property then being the real es- 
tate conveyed to it by John Williams, Snead and Stebbins, 
which is still liable for the purchase money, still due to the 
estate of George W. Buster deceased; and that if its bonds 
so surrendered, by the wrongful administrators, had not been 
collected or surrendered, they would be of no avail either to 
the creditors or heirs of John Williams. I think, therefore, 
the said administrators, if chargeable at all, should only be 
with the cash value of the Confederate currency received by 
them, at the time it was so received. 

But as it is alleged that this currency, or a large portion of 
it, was paid over to the distributees of John Williams, andin- 
vested for their use, these administrators should not be charged 
with anything by the creditors, on account of the receipt of 
the money, until the other estate of said Williams is first ex- 
hausted ; and should have a credit in any settlement with 
the distributees for any amount so received by them, or such 
of them as were of age; and should be charged as against 
such of them, or the creditors, with the actual or cash value 
of the residue of the currency, if any, so received and unac- 
counted for. 

And as it appears, that the Blue Sulphur Springs prop- 
erty belonged jointly to John Williams, Snead and Stebbins, 
when it was sold to Allegheny College, the purchase money 
so received by the wrongful administrators of Williams 
would seem also to belong to them jointly. And as they 
were jointly liable for the residue of the purchese money, due 
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the estate of George W. Buster for said property, and it does 
not appear what portion of the same has been paid or is due 
from, or ought to be paid by them respectively, an account 
ought to be ordered to ascertain such matters, unless they 
can be agreed by the parties; and also to settle fully the estate 
of John Williams, both as to the creditors and distributees. 

The decree should be reversed with costs, and the cause re- 
manded for further proceedings. 


The other judges concurred. 


DECREE REVERSED. 
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FRANKLIN INSURANCE Company vs. THE Starr. 
July Term, i872. 


The act of March 2d, 1864, entitled “An act to amend the law concerning in- 
surance and express companies,” providing that insurance companies should 
make return of their premiums collected and uncollected, and pay into the 
State treasury a tax of three per cent thereon, is unconstitutional; being in 
contlict with the provisions requiring taxation to be equal and uniform. 
and applying to no other class of subjects, or corporations, or to individuals. 


The amended declaration in this case was filed in the cir- 
cuit court of Ohio county, on the 7th of January, 1867. 
The second count in the declaration, to which a demurrer 
was entered and overruled by the court below, was as follows : 

“And for that also the said defendant, at Ohio county, 
aforesaid, to-wit on the first day of August, 1865, was and 
thenceforth fora long space of time, to-wit, for the six months 
immediately preceding the first day of February, 1866, and 
ever since, has continued to be a domestic insurance com- 
pany, doing business as such in this State; and during the 
same six months, as such domestic insurance company, made 
and renewed many insurances on its own behalf within this 
State; and during the same six months a large amount of 
premiums on insurances so made and renewed were paid to 
the said defendant, to-wit, five thousand dollars, and another 
large amount of premiums owing to the said defendant on 
insurances so made and renewed remained uncollected at the 
expiration of the said six months, to-wit, five thousand dol- 
lars; and it became and was the duty of the said defendant, 
by virtue of the act passed by the Legislature of this State on 
the second day of March, 1864, entitled “An act to amend 
the law concerning insurance and express companies,” to 
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make returns tothe Auditor of this State, verified as pre- 
scribed by the said act, within twenty-one days after the said 
first day of February, 1866, showing the amount of said pre- 
miums, including as well those remaining uncollected as 
those which were paid as aforesaid, and at the time of making 
said return to pay into the Treasury of this State a tax of 
three per cent. on the amount so returned: Nevertheless the 
said defendant wholly failed to make return or payment as 
last aforesaid, during the last mentioned twenty-one days, 
whereby the said defendant, to-wit, on the 23d day of Febru- 
ary, 1866, at Ohio county aforesaid, by force of the said act, 
forfeited and became liable to pay to the said plaintiff not 
less than one hundred nor more than one thousand dollars, 
to-wit, the sum of one thousand dollars, which sum of money 
the said defendant, though often thereto requested, has 
hitherto wholly refused and still refuses to pay to said 
plaintiff.” 

The third count was similar to the second, except that it 
charged for a liability which accrued for the six months im- 
mediately preceding the first day of August, 1866; thus 
charging the defendant for a default of one year. 

The court also overruled a demurrer to the third count, and 
on the trial of the plea of not guilty, gave judgment for the 
plaintiff, on the 9th of July, 1870, as follows: 

“This day came the parties, by their attorneys, and neither 
party requiring a jury, but each consenting that the matters 
in controversy in this suit should be decided by the court, 
and the court having heard the evidence and arguments of 
counsel, it is therefore considered by the court that the plain- 
tiff recover against the defendant the sum of nine hundred 
and fifty-two dollars and eighty-nine cents, with interest 
thereon from this 9th day of July, 1870, until paid, and its 
costs in this behalf expended ; the said sum of nine hundred 
and fifty-two dollars and eighty-nine cents being equivalent 
to three per cent on the gross receipts of the defendant during 
the two periods named in the second and third counts of 
plaintiff’s declaration and its interest, and the State, by its 
attorney, consenting to accept judgment for that sum, instead 
of the penalty demanded in the plaintiff’s writ.” 


The defendant, the Insurance Company, brought the case 
here for review. 
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Wheat & Forbes for plaintiff in error. 
The Attorney General for the State. 


BERKSHIRE, P. This action is founded on the fourth section 
of chapter 33 of the acts of 1864, p. 23. On behalf of the 
appellant, it was claimed that the taxes assessed against in- 
surance and express companies under the provisions of this 
act are not equal and uniform with the taxes assessed against 
the property of other companies and individuals throughout 
the State; nor the property of insurance and express compa- 
nies taxed according to its value, and also that a higher tax is 
thus imposed on the property of such companies than is 
imposed by law on other species of property belonging to 
other companies and individuals, of eyual value. And that 
the act, therefore, was in conflict with the first section of the 
eighth article of the constitution of the State. 

The 118th chapter of the acts of 1863, in force at the time 
of the passage of the act of 1864, prescribed the mode of taxa- 
tion as to the property of all incorporated joint stock compa- 
nies as well as of companies not incorporated and individuals, 
being repealed by the latter act only as to insurance and 
express companies. 

sy inspection of the former act, it will be found that no 
such taxes were assessed upon the receipts or against the 
property of any other companies or individuals within the 
State, and it would seem to follow, therefore, that the taxes 
levied by the latter act were not equal or uniform, as required 
by the article of the constitution referred to. And, more- 
over, it is very clear that, by the act in question, a higher tax 
was imposed on the property of insurance companies—whether 
their gross receipts for premiums should be regarded as con- 
stituting a part of their personal property, of the value of 
the amount of them, or not—than was assessed by law against 
the property of other companies and individuals of equal 
value. For if, for example, it should be assumed that one 
thousand dollars of the gross receipts of such companies be 
equivalent in value to one thousand dollars worth of other 
personal property, and certainly it could be of no greater value, 
then while the latter was taxed less than one-third of one per 
cent, or three dollars, the former was liable under the statute 
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we are considering, to a tax of three per cent, or thirty dol- 
lars! 

But it seems to me it does not necessarily follow that the 
gross receipts of insurance and express companies, thus 
taxed, were én fact equivalent, in value, to so much property 
‘or in reality of greater value than the receipts of other com- 
panies and individuals of the same amount which as we have 
seen, were not taxed at all, or at least only as they went to 
make upa part of the personal property of such companies 
and individuals, on which a tax only of thirty cents on the 
one hundred dollars worth was assessed. And in this re- 
spect therefore the taxes imposed on such companies by the 
act in question, would not seem to be assessed against their 
property according to its value. 

In my view then, the act under consideration was plainly 
in conflict with the Constitution of the State and it is our 
duty therefore to declare that it was invalid. 

The judgment must be reversed and the suit dismissed. 


Judge Moore concurs. 


Judge Maxwell declined to express any opinion as his 
name is signed to the declaration as acting for plaintiff 


JUDGMENT RRVERSED. 
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Tue Crry or WHEELING vs. A. S. TROWBRIDGE ef ux. 


—.) 


July Term, 1872. 


1, Where an action is brought by the husband and wife fora wrong to the wife, 
there can be no recovery for what is special damages to the husband. 

2. The wife may join with the husband where she is the meritorious cause of 
action, and where the right of action would survive to her if the husband 
died before the amount of damage was received. Otherwise, where the hus- 
band alone is entitled to damages, and in case of his death they would go to 
his personal representative. 


3. In this case one count alleged special damages to the husband: another count 
alleged a case in which the wife was the meritorious cause of action. A 
demurrer should have been sustained, because the different causes of action 
Were united, and the damages could not be severed, 

4. The wife could not bea witness for the husband as to the special damages 
but was properly a withess as to the general damages ; she being the merito- 
rious causé of action, and in the event of the husband’s death the right of 


action surviving to her, 


This was an action of trespass on the case, brought to Sep- 
tember rules, 1870, in the circuit court of Ohio county. Ver- 
dict and judgment for the plaintiffs for one thousand five 
hundred dollars, June term, 1871. 

The first count in the declaration averred that by reason of 
defects in the pavement and sidewalk of the defendant, the 
female plaintiff was injured by a fall, &c., whereof the hus- 
band was deprived of the society, assistance, &c., of the wife, 
and was obliged to expend large sums of money in her recoy- 
ery, Xc., to-wit, the sum of five hundred dollars. 

The second count contained the same averments as the first, 
except it did not allege damages for the loss of society, «ec. 

The third count alleged injuries simply to the female 
plaintiff, whereby the plaintiffs were damaged five thousand 
dollars. 

45 











mee a -sgt ee 





354 COURT OF APPEALS OF WEST VIRGINIA. 


July Term, City of Wheeling vs. Trowbridge et wr. IN72 


There was « general demurrer to the declaration and to 
each count thereof, which was overruled. 

There was a bill of exceptions taken on the trial, by the 
defendant, because the court permitted the female plaintiff 
to testify in the cause. 

The defendant brought the case here for review. 


C. W. B. Allison for plaintiff in error. 
John BE. MeKennan and N. Richardson for defendants in error. 


Moore, J. It seems, from the weight of authority, to be 
the established principle, where the action is by husband and 
wife for a wrong to the wife, there can be no recovery for 
what is special damage to the husband; and as stated in 
1 Chitty’s Pleading, side page 34. “Care should be taken 
that the declaration does not embrace a cause of action which 
affords the husband only a right to sue. Therefore where 
husband and wife declared for a debt due for a cure effected 
by the wife during their marriage, and the declaration also 
contained a charge for medicines supplied,’ upon general 
demurrer it was objected that the wite could not join, for that 
she was not the sole cause of action, because the medicines were 
the husband’s own property, and the damages could not be 
severed, and of that opinion was the court.” The wife may 
join with the husband where she is the meritorious cause of 
action, and where the right of action would survive to her, 
if the husband died betore the amount of damages was re- 
ceived. But where the husband alone is entitled to the dam- 
ages, and in case of his death they would go to the personal 
representative, then the husband should sue alone. In this 
case the husband claims special damages for the loss of the 
society and comfort, assistance, &c., of his wife, and for 
money laid out and expended by him in and about the en- 
deavoring to heal and cure her. Under the authority of Den- 
gate and Wife vs. Zaurdiner, + M. & W., 6, cited in 3 Rob. New 
Practice, page 192, it would seem the wife could not join the 
husband in the recovery of such damages. The third count 
clearly shows a right of action in which both properly joined, 


she being the meritorious cause of action, and the damages 
would survive to her. But these different causes of action being 
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united in this action, I think it improper becausthe da 
ages could not be severed. Iam therefore of opinion, the de- 
murrer should have been sustained. The judgment should 
therefore be reversed, the demurrer sustained, and the cause 
remanded to the circuit court that the declaration may be 
amended and the cause proceeded in.’ 

The wife could not be a witness for the husband as to the 
special damages, but was properly a witness as to the general 
damages, she being the meritorious cause of action, and in 
‘ase of the husband’s death the right of action surviving 
to her. 

As to the other points in the case, so ably argued by both 
parties, the authorities are conclusively in favor of the 
plaintiffs. 

But for the reasons stated on demurrer the judgment must 
be reversed. 


The other judges concurred. 


JUDGMENT REVERSED. 
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RicHarRD V. WuELAN, TRUSTEE, e¢ al. vs. Joun REILLY et al. 
July Term, 1872. 


A will contains among other things the following: 

“ Tweljfthly. All the estate of every kind which shall at any time come or be- 
long to the trustees by virtue of this will, or anything done in pursuance of 
the same, and which is not otherwise disposed of in this will, shall consti- 
tute a residuary fund; all moneys being part thereof shall be kept invested 
from time to time, as may be found advantageous, in bonds of the State of 
Virginia, of which the trustees shall receive the income, 

“ Thirteenthly. The income of the said residuary fund, until the death of the 
last survivor of my three children, William, Philip and Mary Jane, shall 
also be, from time to time, invested by the trustees in bonds of the State of 
Virginia, and become part of the principle of the said residuary fund, 
unless the trustees shall think proper to apply any part of such last men- 
tioned income (which they are hereby authorized to do) to the support and 
maintainance of any or all of my said three last named children or their 
families, or to the education of any of their children or other descendants ; 
but such application shall be made only according to the uncontrolled dis- 
cretion of the trustees. 

* Fourteenthly. After the death of the last survivor of my three children, 
William, Philip, and Mary Jane, the said residuary fund shall be held in 
trust for the children and other descendants then living of my said three 
last named children, or such of them as may have a descendant then living, 
and all such descendants shall have equal shares as among themselves, 
without regard to any differences in degrees of relationship or descent, 

* x x x x: % x % * % x x xe 

* Nineteenthly. Notwithstanding anything hereinbefore contained, I desire to 
confer on the trustees power to encourage my three children, William, 
Philip, and Mary Jane, to conduct themselves well through life, and with 
that view do hereby authorize the trustees, whenever and as often as they 
shall think the same is deserved by the good conduct of my said last named 
three children, or either of them,to advance and give to them, or either of 
them, any part or parts of the said residuary fund, whether principal or in- 
terest in money or otherwise, without being accountable for the same to 
any person whomsoever; the power hereby given to dispose of the said 
residuary fund to or among my said three last named children, or any or 
either of them, being limited and contiolled only by the discretion and 
judgment of the trustees.” 

On asuit brought to obtain one-third of the residuary fund, i. e. the share 
of William, who died before the testator, by Philip and Mary Jane, and 
another son of the testator, against the trustees, itis HELD: 


I. When'the language of a testator is plain and his meaning clear, the 
courts have nothing todo but to carry out the will of the testator, if 
not inconsistent with some rule of law, 
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II. All the interest which William, Philip and Mary Jane could have in 
the residuary fund, isdependent upon the uncontrolled discretion of the 
trustees, and is therefore a contingent interest. 


Ilf., AS William had no vested interest in the fund, if he had survived the 
testator, he had no interest that lapsed by his death, and the bill 
should have been dismissed, 


Bill filed in the circuit court of Ohio county, at February 
rules, 1870. Decree for plaintiffs John Reilly and others, at 
December term 1870. 

The defendants appealed to this court. 

The points arising in the case, in the construction of cer- 
tain clauses in the will of Philip Reilly, deceased, are stated 
in the opinion of Maxwell, J. 


Wheat & Forbes and Lamb & Paull for the appellants. 


C. W. B. Allison for appellees. 

This case was a bill in chancery to set aside the trusts cre- 
ated by the last will of Philip Reilly, deceased. The ques- 
tions for the consideration of the court arise upon the face of 
the will. 

For the appellees it is claimed that the trusts created by 
the will are illegal and void, upon three grounds: 

1. Because it creates a body of trustees with perpetual suc- 
cession, upon whom it casts the legal title to the property 
devised. 

2. Because the trusts created by the will are void for indefi- 
niteness and uncertainty. . 

3. Because it creates a perpetuity, and ties up the property 
from alienation and use, for a longer period than the law 
permits. 

1. The title to real estate can only be transferred in the 
manner prescribed by the laws of this State. 

In this State, lands can only be conveyed by deed or by 
will, executed in the manner prescribed by law. 

This will creates a board of trustees, and authorizes them 
to appoint their successors, and vests the title in the trustees 
and their successors so appointed. 

It attempts to pass the title of the present trustees to the 
persons appointed by them, without any deed or will executed 
according to law. This, of course, cannot be done. The will, 
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therefore, does not vest in the present trustees an estate of 
inheritance. It is not to them and their heirs, but to them 
and their successors. 

This does not come within the meaning of section 8 chap- 
ter 116 of the Code, which prescribes that a deed or will 
without words of limitation shall pass a fee simple, because 
that section provides that it shall have that effect, “unless a 
contrary intention appears.” 


Here a contrary intention does 
appear, 


It was clearly the intention of the devisor not to 
create an estate of inheritance. It is an attempt to create a 
corporation by will, without any lawful power or authority 
to do so. 

“Tf land be granted to twenty persons for the purposes of 
religion or learning, there is no legal way of conveying 
the property to any other persons for the same purposes, but 
by endless conveyances from one to the other, as the hands 
are changed.” 1 Blackstone Com., 468. 

“Tf a grant of land should be made to twenty individuals, 
not incorporated, the right to the land cannot be assured to 
their successors, without the inconvenience of making fre- 
quent and numerous conveyances.” 


Angel and Ames on 
Corp., § 11. 


“When an estate is devised to certain trustees and their 
successors, the limitation to the successors is void.” Miles ys. 
Fisher, 10 Ohio Rep., 1. 

This was an action of ejectinent, and the original trustees 
being still alive, it was held that they took a life estate in the 
legal title. 

What would be the effect in equity, the court declined 
to say. 


Where a deed was made to the “church-wardens of the 


parish of Fairfax,” and the church-wardens of parishes had 
not been made corporations by the legislature of Virginia, it 
was held—“ the present deed did not operate by way of grant 
to convey a fee to the church-wardens and their successors, 
for their successors, as such, could not take, nor to the church- 
wardens, in their natural capacity for ‘heirs,’ is not in the 
deed.” | Terrett et al. vs. Taylor, 9 Cranch.. 53. 
caster et al., 9 Wheaton, 455. 

In the last case, in 9 Wheaton, 455, the court say this point 


Mason vs. Mun- 
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was settled in Jerrett vs. Taylor, and is no longer open for dis- 
cussion. 


A devise to “the school commissioners of South Farnham 


school district, Essex county, and their successors, for the 
schooling of poor children of that district, is void.” 
Latane, 4 Leigh, 327 


Janey Vs. 


“A deed to one and his successors, or* to one and his sueces- 
sors and assigns, is a life estate only, though coupled with 
a power to sell.” 1 Washburn on Real Property, p. 71, $ 53; 
Sed quick Vs. Lafitin, 10 Allen, 430. 


There ean be no doubt. theretore, but that the utmost that 
ean be claimed for this will, is that it vests in the trustees 
the legal title for their joint lives, and the life of the sur- 
vivor of them. The provision authorizing the two surviving 
trustees to appoint a successor to the one whose office is 
vacated, is void, because they have only a life estate to convey. 

The question then arises, what effect does this failure of the 
purposes contemplate d by the testator, have upon the title ot 
the trustees in a court of equity ? They take no beneticial 
interest in the property devised to them. They merely hold 
the naked legal title for the uses and trusts specified in the 
will. 

The scheme of distributton pre scribed ly the testator in 
his will, is frustrated by the want of powerin the trustees to 
perpetuate their own body, and transter the legal title and the 
trusts to their successors. It is manifest that the testator 
did not contemplate the complete exccution of the trusts 
during the life-time of the trustees named in the will. 

It is well settled that when the testator’s scheme of distri- 
bution is essentially changed or frustrated, the will is void 
and the property descends to the heir at law. 1 Redfield, on 
Wills, p. 428-30 § 10. Le vs. Robinson, 2 Merivale, 365 to 
390, Jee vs. Audley, 1 Cox, 324, 2 Redtield, on Wills, 842, § 11. 
1 Jarman, on Wills, 196. 

But whether this devise to the trustees 


s void or not, dur- 
ing the life-time of the present trustees, the court should de- 


I 


clare their extent in this cause, to govern the parties alter 


the death of the trustees. Two ot them ar up irds of 
seventy vears old. and the estate they have must soon be ter- 
minated. Unless the effect of their death is declay ow, 
another suit must be instituted to settle it after ¢! h. 
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2. The trusts are void for indefiniteness and uncertainty, 

Upon this question there is a conflict of authority that can- 
not be reconciled. 

All that can be done is to endeavor to extract from the mul- 
titude of decided cases, such principles as will when applied 
to the case at bar, settle and control it. 

It is settled that every paper propounded as a will must be 
the will of the supposed testator. ‘ 

No man can delegate to another the power to make his will, 
either by power of attorney executed in hjs life-time, or by 
last will and testament to be executed after his death. Be- 
cause the paper executed by the attorney, agent, executor or 
trustee, is the will of the attorney, agent, executor and trus- 
tee, and not the will of the principal or testator. This was 
settled in the case of the Bishop of Denham vs. Maurice, 9 
Vesey, 598, and 10 Vesey, 522. 

In this case the testator devised all her property to the 
Bishop of Denham to pay her debts and legacies, and dispose 
of the residue to such objects of benevolence and charity as 
he should most approve of. It was held that the trusts were 
too uncertain and that the residue after the payment of debts 
and legacies descended to the next kin. This case was 
affirmed and the same doctrine decided in Ellis vs. Selley, 7 
Simons, 552; 10 Eng. Chy. Rep., 92; and again in the same 
ease, 1 Mylen «& Craig, 28; 15 Eng. Chy. Rep., 599. See, also, 
Vesey vs. Janson, 1 Simon «& Stuart, 69; 1 Eng. Chy. Rep., 8); 

3 


Fuenlee vs. Garlike, 1 Russell & Mylen, 2: 


3; 0 Eng. Chy. Rep., 
233; Ommanway vs. Butcher, 1 Turner & Russell, 260; 11 Eng. 
Chy. Rep., 144; 5 Soeva Rep., 124. 

The question as to what discretion may be left to the exe- 
cutor or trustee, as to the persons to whom the trust fund is 
to be paid, or how much is to be paid to each, is the matter 
about which there is distressing conflict of authority. “Courts 
of equity carry trusts into effect only when they are of a 
certain anddefinite character. If, therefore, a trust be clearly 
created ina party, but the terms by which it is executed are 
so vague and indefinite that courts of equity cannot clearly 
ascertained either its objects or the persons who are to take 
then the trust will be held entirely to fail, and the property 
will fall into the general funds of the author of the trust.” 
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2 Story Eq., sec. 979 (a); 2 Redfield, 781. In the case of 
Stubbs vs. Sargon, 2 Keene, 255,15 Eng. Chy. 255, it was held 
that a devise in trust for such of the orphans and _ nieces of 
the testator as §. §. should appoint, was held void for uncer- 
tainty. That the objects of the testator’s bounty were not 
ascertained with sufficient certainty. ‘Another devise in the 
same will gave to 8. 8. a note for two thousand pounds ster- 
ling for his own use and benefit, for the express purpose of 
enabling her to give to either branch of the family any por- 
tion of it, that she might think proper. This was also held 
void for uncertainty, and the two thousand pounds sterling 
went to the executor for distribution to the next of kin. 

A devise “tomy brother, Arthur Benson, to enable him to 
assist such of the children of my deceased brother Francis, as 
he may consider most deserving,’ was held void for uncer- 
tainty. Benson vs. Whittan, 5 Simons, 22; 6 Eng. Chy. 
Rep., 300. 

A devise by the testator to his mother, “in the fullest con- 
fidence that after her decease she will devise the property to 
my family,” was held void for uncertainty. Wright vs. Atkins, 
1 Turner & Russell, 143; 11 Eng. Chy., 85. From this case 
it appears the case of Wright vs. Atkins, 17 Vesey, 255. and 19 
Vesey, 299, were reversed by the House of Lords. 

When the testator gave all his effects, real and personal, 
“to Charles Bardwell, his heirs, executors, administrators 
and assigns, to and for his and their use and benefit, well 
knowing that he would discharge the trust reposed in him by 
remembering his (the testator’s) sons and daughters, Wil- 
liam, Edmund, Martha, Eliza and Maria,” it was held that 
the trusts were void for uncertainty, and that Charles Bard- 
well took the estate in fee-simple. Bardwell vs. Bardwell, 9 
Simons, 320; 16 Eng. Chy. Rep., 320. See, also, Anight vs. 
Knight. 3 Beavan, 148; Gibler vs. Runesey, 2 0. & B., 294; Hill 
on Trustees Margin, 114, Top 172, Same, 116-175; Knight vs. 
Yarborough, Gilmer, 27, 4, Randolph, 566; Lechmen vs. Lanie, 
2 Milm & Reeve, 197: 77 Eng. Chy. Rep., 329. 

It must be borne in mind inexamining English cases, that 
they establish a much more liberal rule in relation to indefi- 
nite trusts and charities, than the Virginia courts. (allago’s 


Eats vs. The Attorney General, 3 Leigh, 450; Senborn vs. Sen- 
46 
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born, 15 Grattan, 423; The Baptist Association vs. Hart, 4 
Wheaton, 1. 

‘A devise to the son or daughter of A. B. is void for uncer- 
tainty if A. B. have more than one son or daughter.” Red- 
field, 684. See, also, Green vs. Dennis, 2 Conn., 292; Jackson 
vs. Cory, 8 Johnson, 385; Wildman vs. The City of Baltimore, 
8 Maryland, 551; Fountain vs. Pannell, 19 Howard, 369, Kelly 
vs. Kelly, 25 Penn. St., 460. 

When property was devised to trustees in trust, “for such 
purposes as they considered promises to be most beneficial to 
the town and trade of Alexandria, were held void for uncer- 
tainty.” Wheeler vs. Smith, 9 Howard, 76,.18 ; Curtis Cond., 34. 

The rule laid down in Connecticut, Pennsylvania and Ten- 
nessee, is commendable for its clearness and certainty. It is 
this: ‘That the trust must be so certain that the court can 
control the exercise of the discretion of the trustee, and it 
must be capable of ascertainment what proportion each bene- 
ficiary is to take.” Gilbert vs. Chapin, 19 Conn., 342; Harper 
vs. Phelps, 21 Conn., 247; Pennock’s Estate, 20 Penn. St. Rep., 
268; Thomas vs. McKissock, 3 Humph., 631; 2 Redfield on 
Wills, 779, 782. Some of the authorities we have referred to 
are supposed to be inapplicable, because the trusts are created 
by words of advice or recommendation, usually called “ peca- 
tory” words. But this cannot be sustained, as the same 
certainty is required to create a trust by pecatory words as by 
direct words, declaring a trust in positive and unequivocal 
terms. Cary vs. Cary, 2 Scho. and Lefray, 189; Harrison vs. 
Harrison, 2 Grattan, 1; Stubbs vs. Sargon, 2 Keene, 255; 15 
Eng. Chancery, 255. 

A doubt may arise whether the pecatory words used in a 
will impose any legal obligations on the party to whom they 
are addressed, or confer upon the beneficiary named in them 
any rights which a court of equity will recognize and enforce. 
If they are merely advisory, and not designed by the testator 
to create a trust for the beneficiaries named, they will not be 
enforced by a court of equity. The case of Meredith vs. Hemage, 
2 Simons, 543, is a case of this kind. But this has nothing 
to do with the element of uncertainty arising from vagueness 
in the description of the persons of the beneficiaries, or the 
amount they are to receive. 
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Apply the rule laid down in the cases referred to from Con- 
necticut, Pennsylvania and Tennessee to this will, and it 
cannot stand fora moment. It provides that the “nett pro- 
ceeds or profits (of the property devised), or so much of such 
proceeds or profits as the trustees may think proper, shall be 
applied to the support of the said John and his family, or 
such of them as the trustees may think proper, in such sums, 
in such manner, and at such times as the trustees may think 
proper.” [See fifth clause of the will, printed record, p. 25. ] 

How can John or any member of his family enforce this 
trust? Which of them can claim anything, and how much 
can they claim? It all rests in the uncontrolled discretion 
of the trustees, which of them shall have anything, and if 
anything, how much? 

The rule laid down in Galligo’s Executors vs. The Attorney 
General, 3 Leigh, 540, and affirmed in 15 Grattan, Senborn vs. 
Senborn, is equally fatal to the trusts contained in the will. 

Judge Tucker says in that case, at page 465: “There is no 
principle supposed to be more perfectly settled, in reference 
to conveyances, than that every deed must have sufficient 
certainty as to the grantee who is to take under it. If there 
be such uncertainty as to the grantee, that it cannot be 
known distinctly who is to take by the grant, it is ipso facto 
void for that uncertainty. _ ” . * * For 
in the eye of the law, the intervention of a trustee does not 
remove a single difficulty. There is not more necessity for a 
properly defined grantee in a deed than for a cestut que trust, 
capable of taking, and so defined and pointed out that the 
trust will not be void for uncertainty. In short, there cannot 
be a trust without a cestui que trust, and if it cannot be ascer- 
tained who is the cestui que trust, it is the same if there was 
none.” 

Apply this rule to the case at bar. What would be said of 
a deed to “John and his descendants and his family, or such 
of them as he should think proper. And for so much of the 
premises granted as they should see proper.” To be “occu- 
pied, used and enjoyed at such times and in such manner as 
Smith and Jones should think proper.” 


No lawyer would think for a moment of attempting to sus- 
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tain such a deed in any court. And yet it is the very case at 
bar if you strike out the trustee. 

In the case of Robinson vs. Allen, 11 Grattan, 785, where the 
testatrix devised to her husband her farm and the property 
upon it, and at his death, “I give all the land and other 
property on the premises to one or more of the children of 
Caroline A. Robinson, as he may designate; or otherwise 
should it be necessary for him to make such other disposition 
of the same as he may think proper, having full confidence 
in him that he will do what is right.” The testator’s hus- 
band died before she did. The plaintiffs were the heirs-at- 
law of the testator, and the defendants were the children of 
Caroline Robinson. It was held by the court that the devise 
to the children of Caroline Robinson was void for uncertainty. 

A greater latitude will be allowed in the description of the 
objects of the trust when there is a naked power vested in the 
trustee, than when there is a trust connected with the power. 
The case at bar is a trust, and not a mere power. 2 Grattan, 
1, Harrison vs. Harrison ; Hill on Trustees, 67. 

A devise to a man and his “family” is void for uncertainty. 
Falsom vs. Falsom, 10 Gill & Johnson, 159; 2 Story Eq. Jur., 
$ 1,065, (b) Lewin Trustees, 79, 2; 2 Redfield, 394-5. See, 
also, extract of Henry vs. Huncock, 4 Dow, 145. 

2. The devises are void, because they create a perpetuity 
beyond the period authorized by law. 4th Kent and Coms. 
183; 2 Washburn on R. P. 655 and 6. 

In the vear 1776—ninety-three years ago—the first Legis- 
lature of the State, after she was emancipated from the 
British crown, a law was passed which was intended to cut 
up perpetuities and entailed estates by the roots. 

That policy has been adhered to from that day to the pres- 
ent “without variableness or the shadow of turning.” Sec. 
9, chap. 116 of the Code of 1860, p. 559, provides, that “every 
estate in lands so limited that as the law was on the 7th of 
October, A. D. 1776, such estate would have been an estate 
tail, shall be deemed an estate in fee-simple.” 

The courts have maintained this law in all its integrity 
and fullness. All shifts and contrivances to enact it have 
been disregarded and trampled under foot. 


All trusts, uses, executory devises, springing uses, the rule 
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in Shelby case, and whatever else may have been resorted to 
for the purpose of creating perpetuities beyond the period 
prescribed by this statute, have been disregarded. 

The law was elaborately discussed and settled in the case of 
Carter vs. Tyler, 1 Call; Hall vs. Burrows, 3 Call. 297 and Tate vs. 
Tally, 3 Call 307. These early cases have ever since been re- 
garded as settling the law, and have been recognized and 
affirmed in the cases of Sydnor vs. Sydnor, 2 Munsf., 268 ; 
Goodrich vs. Hending, 3 Randolph 280; Bell vs. Gillispie, 5 
Randolph 273; Parker and Wife vs.. Washy, 9 Grattan, 646; 
Moore vs. Brooks, 12 Grattan, 135; Nixon vs. Rose, 12 Grattan, 
424, and Tuesby vs. Jones, 13 Grattan, 289. 

The 14th clause of this will, printed record, p. 29, provides: 
“After the death of the last survivor of my three children, 
William, Philip and Mary Jane, the said residuary fund shall 
be held in trust for the children and other descendants then 
living of any of said three last named children, or such of 
them as may have a decendant then living, and all such de 
scendants shall have equal shares among themselves, without 
regard to any difference in degree of relationship.” 

It will be seen that the trusts here provided for is not to 
commence until after the death of the last survivor of the 
three children named. And after that, it is to be held in 
trust for their children and other descendants then living. 

The last survivor of his children may live one hundred 
years after the death of the testator, and their children or 
descendants then living may live one hundred years longer. 
So that the property devised in this clause may be held in 
trust for two hundred years. 

In Goodrich vs. Harding, 3 Randolph, 380, the testator de- 
vised his lands to his son Thaddeus Goodrich, “to him and 
his heirs forever, with this restriction, if, in case he should 
die without heirs, the lands above mentioned to descend to 
my son William Goodrich.” Thaddeus died without chil- 
dren’ and William entered upon the land under the will.” 

The plaintiffs were the children of a deceased daughter of 
the testator. 

It was held by the court that Thaddeus took an estate tail 
under the will, which was converted into a fee-simple by the 
law of 1776, and the plaintiffs had judgment. 
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The case of Hill vs. Burrows, 3 Call, 297, is almost identical 
in the facts and the principle decided. 

In the case of Mixon vs. Rose, 12 Grattan, 425, the testator 
devised her slaves to her daughter “ E,” a married woman, 
or her heirs, for her sole, separate use, and in the event of the 
death of “E,” without heirs of her body, then all the slaves 
and their increase to “R.” 

Held, that “ E” took an absolute title to the slaves, and 
that the limitation deed was void for remoteness. Here, it 
will be observed, there was a trustee, but this made no 
difference. 

A gift of income to be applied to keeping the tombs of the 
testator and his family in order, is void as creating a per- 
petuity. 2. Redfield on wills, p. 851. 

The case of Haldman vs. Haldman, 40 Pennsylvania St. 
Rep., 29, is very analagous in its facts and identical in prin- 
ciple with the case at bar. In that case it was held, that: 
“Whenever in a devise of a remainder to the child or chil- 
dren of the first taker, it clearly appears that the words are 
used in the sense of “ issue,” or “heirs of the body” they are 
to be treated as words of limitation describing lineal success- 
ion to an entail and not as words of purchase in their usual 
sense.” 

The will in that case directed the executor’s to account for 
and pay over to his three daughters during their natual lives, 
the income and profit arising out of their share of the resi- 
due, and after the death of them, then to deseend and go to 
the child, and if children share and share alike. It was held 
that the “daughters took an estate tail in the residue of the 
testator’s estate, which under the act of April 27, 1855, be- 
comes an estate in fee-simple.” 

_ There can be no question or controversy about the words 
“children” and “descendants” in the testator’s will in this 
case, being used in the sense of “issue of the body,” and 
must therefore be taken as words limitation and not of pur- 
chase. And if so the limitation over is void and the first 
takers have a fee-simple by the express terms of the acts oi 
1776 and 1785. 

If we are right in supposing the case comes within the 
provisions of the laws against entails, this is, of course, an 
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end of the case. But, if the court should differ with us in 
this, then we maintain that the trusts created by this will 
are in violation of the well-settled equity rule against per- 
petuities. The well-settled rule on that subject is: “That 
when the estate possibly may not take effect within the term 
of 2 life or lives in being at the death of the testator and 
twenty-one years (adding in case of a child then in ventre sa 
mere, the usual fraction of a year), afterwards is void as too 
remote and tending to create a perpetuity,” and “that in such 
case the limitation over being void for remoteness, the estate 
vests absolutely in the first taker.” 2 Redfield on Wills, p. 657. 
See 30 and cases there cited. 

It will not be controverted but this is the true rule. 

And it must be borne in mind that the limitation over 
must certainly cease and determie at the expiration of twen- 
ty-one years after the termination of a life in being at the 
death of the testator. 

If by any legal possibility it may extend a year or a day 
beyond that time the limitation over is void. There can, 
therefore, be no question about the law. The only difficulty 
is in the application of it to the case at bar. 

The fifth, sixth and seventh clauses of this will are alike, 
and must have the same construction. 

After describing the property in each clause they provide 
that until the death of (the son named) and thereafter until 
one of his children shall have attained the age of twenty- 
one years, the same shall be held leased, &c.” So far they are 
within the rule. But it is further provided that “thereafter 
the same land shall be held in trust for the children hereto- 
fore and hereafter born in fee simple. But if the children 
die before attaining the said age (21), then upon the death of 
the last survivor of said children and (their father) if any 
such children have a descendent, the same land shall be held 
in trust for the descendants of said (John) in fee simple in 
such shares as if they inherited the same from him accord- 
ing the present law of descents in Virginia. 

Upon this, one thing is clear, and beyond controversy. 
The “trust” is extended beyond the time authorized by law. 
Wher he had given it to trustees for the life of his sons, and 
until one of their children arrived at twenty-one years of age, 
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his power over it ceased and ended. “Thereafter” he had no 
power or control over it, and could not continue the trust for 
the children heretofore and hereafter born, either in fee sim- 
ple or in any other way. 

If he can perpetuate the trust, he can also perpetuate or 
direct the case for which the trustee shall hold. 

If the legal title remains in the trustees, and an equitable 
fee simple vests in the testators descendants after the expira- 
tion of the life in being and twenty-one years thereafter it is 
by virtue of the will. If the will had stopped at the “there- 
after” and what follows had been omitted, the legal and 
equitable title would both have been vested in the heirs at 
law of the testator, at the expiration of twenty-one years 
from the death of the son who was living at the death of the 
testator. 

The attempt to withhold the legal title from them beyond 
that period indefinitely, isin violation of the rule against 
perpetuities, and therefore void. 

But it is said that the will vests in the descendants of his 
sons a fee simple which is what they would have had by law 
if there had been no provision on the subject. 

If this were so, it would not relieve the case of the diffi- 
culty. 

If they derive their title from the will, it is because the 
testator had power to fix the interest they should have, and 
he might have given them a less estate as well as a fee 
simple. 

If they acquire their title by descent as heirs at law of the 
testator, it is because the testator had no power to give it to 
them by will, and because this provision of the will is void 
for want of power in the testator to make it. 

But.if the will is sustained, they do not get the estate they 
would have had if the testator had not perpetuated the trust 
beyond the time authorized by law. 

Under the will they take only an equitable estate in fee 
simple. 

As heirs at law, they would have taken an unincumbered 
legal and equitable estate. 

As owner of the equity, they cannot sell or dispose of the 
legal estate. 
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They cannot recover the possession of it by an action of 
ejectment. 

It is no answer to this to say that the trustees have onlya 
naked dry trust, that we can get the legal title by a law- 
suit. The fact still remains that the estate is encumbered by 
atrust which creates a perpetuity, and is not authorized by 
law. 

But the will does not give the same estate as the parties 
would have taken as heirs at law. 

It gives the same estate as the parties would have inherited 
“ according to the present law of descents of Virginia.” 

Before these trusts that would have been valid if they had 
stood alone expire, the law of descents of Virginia may be 
radically and essentially changed. 

These parties are entitled to the benefit of all the improve- 
ments and modifications that may be made in the law of de- 
scents, before their title accrues. 

If the testator can place the estate beyond the control of 
future legislation as to the law of descents, he might have 
adopted any other law of descents as well as the present law 
of Virginia. Why may he not with equal propriety adopt 
the law of descents of Pennsylvania or Ohio, as the law by 
which this estate shall be governed as well as the present law 
of Virginia? Why may he not adopt the law of Virginia on 
the first day ot October, 1776, as the rule by which this es- 
tate shall hereafter descend and be held? 

If this isa trust not within § 9, chapter 116, of the code, 
may not the Legislature to-morrow, with great propriety, so 
modify this section as to bring such cases within its pro- 
visions ? 

And certainly no testator has power, by will, to control the 
legislative power of the State, as to the property devised by 
his will. It is clear, therefore, that it is not merely the trust, 
the naked legal title, that is to be held in perpetuity, but the 
equitable and beneficial estate which is to vest in the descend- 
ants of the testator’s children is not the same estate they 
would have inherited if the trusts had ceased at the time 
fixed by the equitable rule against perpetuities. 

In the case of Fosdick vs. Fosdick, 6 Allen, 31, the testator 


directed that certain funds should be “placed at interest on 
AT 
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good and sufficient security, in order that said fund or estate 
may accumulate until my youngest grandchild may, if living, 
attain the age of twenty-one years. Then said trustees are 
directed to pay over annually to my grandchildren, in equal 
shares, all the annual interest and income of said trust fund 
or estate.” 

It was held that this created a perpetuity, and was there- 
fore void. And it was further held that inasmuch as this 
provision for accumulation was an essential part of the testa- 
tor’s scheme for the distribution of this fund, the will, or the 
part of it creating the trust, was void, and the trust fund 
went to the next of kin. 

In the case of Jackson vs. Bellinger, 18 Johnson, 368, the 
testator, after devising his property to his son John, provided, 
‘but if my son John may happen to die unmarried or with- 
out lawful issue, then it is my will and pleasure that the said 
estate shall descend to my next kin of the name of Herkimer, 
and that he may not sell or exchange or dispose of any part 
of said estate, without the consent, approbation or concur- 
rence of my executors.” It was held that the limitation over 
was void because it created a perpetuity, and John took a fee 
simple. 

A devise in trust to accumulate for the period of twenty- 
eight years after the testator’s death, and then to vest in such 
child or children as may be then living is void, because it 
creates a perpetuity. Palmer vs. Halford, 4 Russell, 405, 4 
Eng. Chy. Rep., 403. 

In the case of Eyre vs. Marsden, 2 Keene, 564, 15 Eng. Chy., 
564, it was held that when the testator directed the “surplus 
of the annual income of certain funds to be applied in accu- 
mulation of the capital of his property, for the benefit of his 
grandchildren,” which was to be divided after the death of 
his then children, and thirty years elapsed between the death 
of the testator and the death of the survivor of his then 
children ; that the devise was void under the Thelluson act 

This subject is very fully discussed, and the authorities 
collected, in 1 Jarman on Wills, p. 230 to 30, and 2 Redfield 
on Wills, chap. 17, p. 835 to 851. 

Where the testator dévised all his lands to his brother, if 
his brother should survive him, but if his brother “should 
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die without a lawful heir, it should then be equally divided 
between his brother W. A., and his nephew R. A.,” it wa 
held that the limitation over was void for remoteness, and 
that it descended to the heir at law of the testator. Allen vs. 
Parham, 5 Munford, 457. 

Where the testutrix devised the residue of ber estate to her 
four sisters for life, and on their deaths “the interest of their 
respective shares should, at the discretion of her executors, 
be applied to their maintenance and education, or accumu- 
lated for the benefit of the children of each of them so dy ing, 
until such children should respectively arrive at the age of 
twenty-one years, when they were to be entitled to the 
mother’s share of the principal.” It was held that the limita- 
tation over to the ( nildren Was void for remoteness. Vounclay 
vs. Giddess, 1 Russell & Myline, 203; 5 Eng. Chy. Rep., 204. 

Where the testatrix devised the dividends upon stocks to 
her children for life, at their death to their children for life, 
and after their death to the heirs at law of the testator, it 
was held that the limitations over after the death of her 
children were all void for remoteness, and that the pape 
descended to the heirs at law of the testatrix. Jlawys vs. lia: IS, 
4 Russell, 511, Eng. Chy. Rep., 511. 

Where the testator gave the sum of five hundred pounds 


stock “to l.. to receive the interest during her life, and 


then to her issue, and in ease of her death without issue, 
dred pounds stock to be divided between 
lren by his second wife, and in default 


children by his second wife living at the testator’s death.” 


the said five hut 
L 


her iather’s ehi 


} +1 4 . : } - . > > 
It was held that-the limitations over were all void for remote- 
’ ‘ rm . 4 
hess, 2nd that fs. r.. the first devisc GC; took an absolute estate 


in the stock Attorney General vs. Bright, 2 Keene, 57,15 Eng. 


W here the testator gave the dividends of his stock to his 
brother and three sisters, and after the decease of either, 
leaving children, the share of the party dying to such ehild- 
ren for their lives with survivorship, and if either of his 
sisters or brother should die without issue, the survivor or 
survivors to take the dividends. After the decease of the 
survivor of the children of his brother and sisters, the stock 


and interest to be 


distributed according to the statute of dis- 
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tributions. It was held that the limitations over after the 
death of his brother and sisters were all void for remoteness, 
and that the stock went to the next of kin of the testator 
living at his death. Cooke vs. Boenler, 2 Keene, 54, 15 Eng. 
Chy. Rep., 53. 

There is a perfect wilderness of authorities upon the ques- 
tion, which might be referred to, but they will be found in 
the references contained in the elementary works to which 
we have referred, and therefore we forbear to make any fur- 
ther reference to decided cases. 

It will be seen by reference to the eighteenth item or 
clause of this will, printed record, p. 29, that the residuary 
clause of this will is still more objectionable than the clauses 
already referred to. 

In that, there is no attempt to restrain or limit the trust to 
twenty-one years, after the death of the last survivor of his 
children, but the will provides that after their death, the 
fund shall be “held in trust for the children and other de- 
scendants then living,’ without any limitation as to the 
time which it shall be so held. And they are to hold per 
capita and not per stirpes, the beneficial interest in said fund. 

Upon no rule of construction can it be held that this trust 
shall cease and determiné before the death of the cestud que 
trusts. 

And as it does not commence until the death of the last 
survivor of his three children, it can only last twenty-one 
years. 

But it creates a trust for the life of the cestui que trusts, 
which may be fifty pr one hundred years. 

And it must be borne in mind that the rule is that the 
trust must terminate at the expiration of twenty-one years 
from the termination of the life, in being at the death of the 
testator. The possibility that it may extend beyond twenty- 
one vears beyond the life or lives in being, is fatal to the 
trust. 

It is no answer to this to say that the cestwi que trusts may 
compel a surrender of the fund by a proceeding in chancery. 

The fund is stocks or capital invested at interest in some 
form. 

The very object of the trusts is to place the fund beyond 
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the control of the cestui que trusts. They are only entitled to 
the interest or dividends. The leading object of the testator 
was to place his property in a position where it could not be 
squandered by the improvidence of his descendants, and give 
them a maintenance and support from the interest and profits. 

This object would be entirely defeated by a judgment ora 
decree of court, compelling the trustees to surrender the fund 
to the cestui que trusts. 

We know of no principle, therefore, upon which the trus- 
tees could be required to surrender the stock or capital to the 
cestut que trusts. 

No nearer approach to a perpetuity can be made through 
the medium of a trust, or will be supported by a court of 
equity, than can be made by legal conveyances of legal es- 
tates or interests, or will be admitted ina court of law. 2 
Story’s Eq. § 974, note 2; 2 Redfield, 851; Lewin on Trusts, 
132; Gallego’s case, 3 Leigh, 450; Nachville vs. Attorney Gen- 
eral, 6 Har. and John 1; 2 Washburn. 457. 

The trust, by reason of such uncertainty, is inconsistent 
with the policy of this State, subjecting such estates to the 
debts of the cestwi que trusts, Code, 5t WW, S$ 15. 

William Reilly, one of the devisees and legatees, having 
died without issue, before the testator, his interest in the 
residuum clearly lapsed. Frazier vs. Frazier’s Ex., 2 Leigh, 
642; 3 Lomax Digest, 113. 

If property be not effectually disposed of by will, it passes 
to the heirs at law and next of kin, by the operation of the 
statute of descents and the statutes of distributions then in 
force. Robinson vs. Allen, 11 Gratt, 787. 


We claim that the trusts should be declared void for the 
foregoing as well as the other reasons stated in the com- 
plainants’ bill. 


MaxwEL.L, J. The appellees claim one-third of the resi- 
duary fund of the estate of Philip Reilly, deceased, on the 
ground of the death of William Reilly, one of the supposed 
residuary legatees in the life-time of the testator Philip 
veilly. 

There is no controversy as to what the residuary fund is. 
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The clauses of the will on which the controversy turns are 
the twelfth, thirteenth, fourteenth and nineteenth, as follows : 

“ Twelfthiy. All the estate of every kind, which shall at any - 
time come or belong to the trustees by virtue of this will, or 
any thing done in pursuance of the same, and which is not 
otherwise disposed of in this will,shall constitute a residuary 
fund. All moneys being part thereof shall be kept invested 
from time to time as may be found advantageous, in bonds of 
the State of Virginia, of which the trustees shall receive the 
income. 

“ Thirteenthly. The income of the said residuary fund, until 
the death of the last survivor of my three children, William, 
Philip and Mary Jane, shall also be, from time to time, in- 
vested by the trustees in bonds of the State of Virginia, and 
become part of the principal of the said residuary fund, un- 
less the trustees shall think proper to apply any part of such 
last mentioned income (which they are hereby authorized to 
do) to the support and maintenance of any or all of my said 
three last named children, or their families, or to the educa- 
tion of any of their children or other descendants; but such 
application shall be made only aceording to the uncontrolled 
discretion of the trustees. 

“ Fourteenthly. After the death of the last survivor of my 
three children, William, Philip and Mary Jane, the said resi 
duary fund shall be held in trust for the children and other de- 
scendants then living of my said three last named children 
or such of them as may have a descendant then living, and 
all such descendants shall have equal shares as among them- 
selves, without regard to any differences in degrees of rela- 
tionship or descent.” 


* > 


“ Nineteenthly. Notwithstanding anything hereinbefore con- 
tained, I desire to confer on the trustees power to encourage 
my three children, William, Philip and Mary Jane, to con- 
duct themselves well through life, and with that view do 
hereby authorize the trustees, whenever and as often as they 
shall think the same is deserved by the good conduct of my 
said last named three children, or either of them, to advance 
and give to them, or either of them, any part or parts of the 
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residuary fund, whether principal or interest, in money or 
otherwise, without being accountable for the same to any per- 
son whomsoever; the power hereby given to dispose of the 
said residuary fund to or among my said three last named 
children. or any or either of them, being limited and con- 
trolled only by the discretion and judgment of the trustees.” 

By the fourteenth clause of the will, after the death of the 
last survivor of the testator’s three children, William, Philip 
and Mary Jane, the said residuary fund is to be held in trust 
for the children and other descendants then living of the 
said three last named children or such of them as may have 
a descendant then living. 

The language of this clause is too plain to admit of any 
doubt as to the intention of the testator. Whelan and others 
vs. Reilly and others, 3 W. Va., 597. 

It is claimed that by the nineteenth clause a trust interest 
in the residuary fund is vested in the testator’s two children, 
Philip and Mary Jane, and that a trust interest to the extent 
of one-third of the residuary fund would have vested in the 
said William if he had survived the testator, which in- 
terest by reason of the death of the said William in the. life- 
time of the testator has lapsed. 

When the language of a testator is plain and his meaning 
clear, the courts have nothing to do but to carry out the will 
of the testator if not inconsistent with some rule of law. 

By no construction of the language used in the nineteenth 
clause of the will can it be held that the testator intended to 
give to the said William, Philip or Mary Jane, or to either 
of them, any vested interest in the said residuary fund, or in 
fact any interest in said fund. 

By the fourteenth clause there is an absolute disposition of 
the residuary fund in trust for the children and other de- 
scendants of the said William, Philip and Mary Jane, living 
at the time of the death of the last survivor of the said 
persons. ' 

All the interest which the said William, Philip and Mary 
Jane could have in the residuary fund is dependent on the 
uncontrolled discretion of the trustees, and is therefore a con- 
tingent interest. 
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As the said William would have had no vested interest in 
any portion of the said residuary fund if he had survived 
the testator, he had no interest in the said fund to lapse by 
his death. 

The decree complained of will have to be reversed and the 
bill dismissed. 


The other judges concurred. 


DECREE REVERSED. 
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al beeling. 


Roserr J. Titpen, et al. vs. Toomas MAsuin, Ex’or, et al. 
July Term, 1872. 


1. Where a cause is heard on its merits, without objection, and a demurrer to 
the bill had been entered, and all material allegations of the bill are denied 
in the answer and are not sustained by the proof, and the injunction is dis- 
solved and the bill dismissed, there is noerror of which the plaintiff can 
complain, although it may appear inthe order dissolving the injunction 
and dismissing the bill, that the demurrer was sustained, even if the latter 
was improperly done. 


2. It isa uniform doctrine of courts of equity that, it is improper to order an 
account merely to establish by testimony, the allegations of the bill. 


Bill of injunction in the circuit court of Hardy county, 
filed in May, 1860. The object of the bill was to enjoin the 
collection of a judgment obtained in 1859, by William Sey- 
mour and others against Robert J. Tilden, sheriff of that 
county, and his sureties. 

Tilden, in his bill, alleged that he had an execution in his 
hands, against certain parties, in favor of Seymour and others, 
and also certain executicns in favor of other parties against 
Seymour; that he had paid off one execution against Sey- 
mour, which was to be allowed as a eredit on the execution in 
his favor in the sheriff’s hands; also, that he had tax receipts 
and other claims against Seymour sufficient to off-set the 
amount of the judgment; these claims, he alleged, he had at 
the time of the judgment obtained against him and his sure- 
ties in 1859. 

Thomas Maslin, the executor of Seymour, answered the 


bill, denying substantially the material allegations thereof, 
48 
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and also demurring to it, upon the ground that the plaintiff 
had a remedy at law, and for other reasons. 

sut two depositions were taken, which this court held 
clearly failed to establish the allegations of the bill. 

The decree complained of, and from which the plaintiff 
appealed, was rendered in November, 1869, and recites that 
the cause came on to be heard upon bill, and exhibits filed 
therewith, bill and amended bill and answers, and demurrers 
to the bills, and depositions filed; and the demurrer having 
been set down for argument, and been fully argued, the defend- 
ant asked the court to dissolve the injunction and dismiss the 
bill; on consideration whereof the court was of opinion that 
the demurrer should be sustained, the injunction dissolved 
and the bill dismissed, which was accordingly done, «&e. 


Armstrong for the appellant. 
Allen for the appellee. 


3ERKSHIRE, P. The first and main objection urged against 
the decree appealed from, was that the court improperly sus- 
tained the demurrers to the original and amended bill of the 
appellants. 

It was maintained on their behalf, that each of the bills 
showed suflicient matter on its face for the jurisdiction of the 
court in the premises, and numerous authorities were cited 
in support of the position. 

It appears, however, from the record, that the case was 
heard without objection on its merits; and as all the material 
allegations of the bills which constitute the grounds for the 
injunction awarded are explicitly denied in the answer of the 
appellee, Maslin; andas the testimony in the cause clearly 


- fails to establish them without deciding whether said demur- 


rer should have been sustained or not, 1 think there was no 
error, of which the appellants can complain, in dismissing 
the bill with costs and damages. Rossett vs. Grier, 3 West 
Va., p. 1. 

It was insisted in the argument here that an account should 
have been ordered by the circuit court, to enable the appel- 
lant, Tilden, to establish his alleged set-off and account 


‘against Seymour. But the uniform doctrine of courts of 
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equity is, that it is improper to order an account merely to 
afford a party an opportunity to establish, by testimony, the 
allegations of his bill. Lee County Justices vs. Faulkerton, 21 
Gratt., 182. 

The decree, therefore, must be affirmed, with costs and 
damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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Ahecling. 


Wiuuram C. VANMETER. vs. EBENEZER KITZMILLER. 
July Term, 1872. 


A case in which there was misconduct upon the part of a juror. The miscon- 
duct consisted in the juror asking, after the case had been submitted to 
them and they had retired to consult of their verdict, one of the wit- 
nesses Whether he had not made certain statements on the witness stand. 


This was a trial of the right of property, under a suspend- 
ing bond, between Ebenezer Kitzmiller and William C. Van- 
meter, in the circuit court of Mineral county, in 1870. 

A verdict was found on behalf of Kitzmiller, and a motion 
was made for a new trial by Vanmeter. 

It appears that the jury disagreed among themselves as to 
a statement made by a witness, ten of them insisting ona 
certain statement and the other two on a different one. Van- 
meter among others, filed the following affidavit of J.O. Hull: 

“That he was acting as deputy sheriff at the March term 
of the circuit court of Mineral county; that he had a con- 
versation with Simon Umstot, one of the jurymen in the 
case of William C. Vanmeter vs. Ebenezer Kitzmiller, as follows: 
When court had adjourned for dinner, a3 I was going to the 
railroad, I met Simon Umstot between the court house and 
the railroad. He called me to one side, and said he wanted 
to ask mea question. I told him I would listen to him, and 
he said, ‘Didn’t you say, in giving in your evidence, that 
Peerce said that he could do as he pleased with his property 
on his own premises?’ I refused toanswer him. I told him, 
“Don’t you know the court instructs you to have nothing 
to say to any person outside of your own jury? He then said 
it made no difference; that he was one of the jurors and I 
was a witness; and he said, I understood you to say that 
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Peerce said that he would do as he pleased with his property 
on his own premises.’ I replied, ‘Thatis what I said.’ This 
is all the conversation I had with him.” 

The court refused the motion for a new trial, and Vdn- 
meter appealed. 


White & Boggess for plaintiff in error. 

Allison & Regnolds for defendant in error. 

Moores, J. The case of Bull vs. The Commonwealth, 14 Gratt., 
626, is conclusive of the impropriety of setting aside a ver- 
dict and granting a new trial upon the affidavits of jurors. 
But in this case the affidavit of Hull, who was not a juror, 
clearly shows misconduct on the part of one of the jurors in 
approaching said Hull and asking the question he did. The 
answer given to the repeated question may have influenced 
the mind of the juror and induced him to have given a dif- 
ferent verdict from what he would otherwise have done and 
it is possible that through that juror the jury was influenced. 
Be that as it may, if such conduct on the part of a juror, is 
permitted by the court, it would open wide the gates for 
designing men to enter and tamper with jurors. The reason 
is strong against sustaining a verdict in such cases; a differ- 
ent rule would lead to corruption and injustice. 

I think the judgment of the court is erroneous, and should 
be reversed, with costs, the verdict set aside, and a new trial 
awarded. 


The other judges concurred. 


JUDGMENT REVERSED. 
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Wheeling. 


Wesr Virarxta TRANSPORTATION Company vs. THe VoLcanic 
4 Or. AND Coat Company. 


Jaly Term, 1872. 


1. A company incorporated by the legislature for the purpose of constructing 
and maintaining a line or lines of tubing, for the purpose of transporting 
petroleum or other oils through pipes of iron or other materials, to any rail- 
road, navigable stream, &¢.; and to transport from the termini of such pipes, 
petroleum, &e., in tank cars, boats or other receptacles belonging to such 

; company; and where the maximum rates for such transportation is also 
fixed in the act of incorporation, is held to be a tube highway and an “ in- 
ternal improvement,” within the meaning of the 6th section of the XIth 
article of the constitution, and consequently was such a company as the 
legislature might create by special act. 

*. Being such an “internal improvement” company, it was competent for the 
i legislature to confer upon it the exercise of eminent domain, in acquiring 
the right of way over lands, and to condemn the same, according to law. 

3. It was a sufficient attempt to “ agree,” in the language of the statute, upon 
the damages that would accrue to the Vol. O. & C. Co., by reason of the W 
Va. Trans. Co. passing over its lands and acquiring a portion thereof, that 
the latter made offers through its agents, lo the agents of the former, at its 
principal office in the State, the president and directors thereof residing out 
of the State, to support the motion for the appointment of commissioners 
according to law. The company was not bound to go out of the State to 
make an offer of agreement, 

4. The facts in the case show that it was proper to have appointed the com- 
missioners, 


This was a notice of a motion, filed and doecketed in the 

circuit court of Wood county, on the 15th of December, 1868. 

The notice filed by the Transportation Company to the 

Oil and Coal Company, was that the former would require 

the right of way on and sixty feet square of grounds belong- 

; ing to the latter, for a pumping station ; and that having 
been unable to agree with the Oil and Coal Company on 

terms of purchase of right of way on its lands, and also the 


fee simple of the sixty feet square, the former company 


| 





























COURT OF APPEALS OF WEST VIRGINIA. 383 


July Term, W. Va. Trans. Co. vs. Volcanic O. and C. Co. 1872 


would apply to the circuit court of Wood county for the 
appointment of five disinterested freeholders, for the purpose 
of ascertaining a just compensation for the right of way and 
the sixty feet square in fee simple, according to the sixth 
section of chapter 56 of the Code of Virginia, 1860, and the 
charters of the Transportation Company. 

On the 24th of December, 1868, the circuit court denied the 
motion and gave defendant costs. 

The facts were certified as duly proven, in a bill of excep- 
tions taken by plaintiff, as follows: 

“ First. That said plaintiff is a corporation organized and 
incorporated under and by virtue of two several acts of the 
legislature of the State of West Virginia, one thereof enti- 
tled “An act to incorporate the West Virginia Transportation 
Company,” passed February 26th, 1867 (see chapter 95 of the 
acts of 1867), and the other thereof, entitled “An act to amend 
the charter of the West Virginia Transportation Company,” 
passed February 26th, 1868 (see chapter 67 of the acts of 1868). 

“Second. That the capital stock of said plaintiff has been 
subscribed and two-thirds of the same paid in as required by 
the third section of the act of 26th Fel uary, 1865, last men- 
tioned. 

“Third. That the defendant is a corporation formed under 
the act of the legislature of the State of West Virginia, 
passed October 26th, 1865, entitled “An act providing for the 
formation of corporations and regulating the same” (see chap- 
ter 83 of the acts of 1863); that said defendant is the owner 
of lands in fee simple in Wood county, State of West Vir- 
ginia, as described in the map and specifications annexed to 
the notice upon which this motion is founded, and that the 
principal office or place of business of said defendant is upon 
the lands thereof at Volcano, Wood county aforesaid. 

(For certificate of incorporation of said defendant, dated 
November 30th, 1864, offered in evidence on the trial of this 
motion, see acts of the legislature of the State of West Vir- 
ginia for the year 1865, page 113.) 

“Fourth. That the plaintiff, at a meeting of its president 
and board of directors held on the 24th day of June, 1868, 
duly passed and enacted a resolution, authorizing one James 
McArthur to enter upon lands, examine same, and survey 
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and lay out such as might seem to him fit for the purposes of 
the plaintiff, pursuant to the fourth section of chapter 56 of 
the Code of Virginia, edition of 1860; and in pursuance 
of said resolution said James McArthur did enter upon the 
lands aforesaid of defendant, examine same, make surveys 
thereof, and lay out a proposed line for a pipe or tubing 
thereon and branch pipes, for the purpose of transporting 
petroleum or other oils and fix the location for a pumping 
station thereon, as indicated upon the map annexed to the 
notice aforesaid. 

“ Fifth. That the plaintiff, at a meeting of its president and 
board of directors, held September 18th, 1868, duly passed 
and enacted a resolution, authorizing said James McArthur 
to offer and tender unto said defendant the sum of fifty dol- 
lars for the right of way over its lands by said plaintiff for 
the purpose of laying a pipe or pipes thereon, as provided by 


the charter of said plaintiff. 


“ Sixth. That the plaintiff, at a meeting of its president and 
board of directors, held on the 23d day of November, 1868, 
duly passed and enacted a resolution authorizing one Philip 
L. Wilson to offer and tender to the said defendant the sum 
of one hundred dollars for the right of way over its lands and 
the fee simple of sixty feet square thereof, for the purpose of 
laying a pipe or pipes thereon and building a pumping station 
thereon, as provided by the charter of said plaintiff. 

“ Seventh. That on. the 26th day of September, 1868, one 
William C. Stiles, Jr., was the president of said defendant, 
and that both he and the parties composing the board of 
directors of said defendant, resided in the city of Philadel- 
phia, State of Pennsylvania, and that at the time aforesaid, 
one William R. Sterling was the general agent and superin- 


‘tendent of said defendant and a stockholder therein, residing 


in Wood county, West Virginia; and that said Stiles and 
Sterling continued to be such president and agent, respec- 
tively, until October Ist, 1868, and that said Sterling, as such 
agent, had no authority to make a deed or conveyance to said 
plaintiff of the right of way required pursuant to the resolu- 
tion of said plaintiff aforesaid, passed September 18th, 1868. 

“ Fighth, That on the Ist day of October, 1868, said William 
C. Stiles, Jr., ceased to be the president of said defendant, 
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and one R. H. Gratz became the president thereof and ever 
since has been said president; that both said Gratz and the 
board of directors of said defendant elected with him, then 
resided and ever since have resided in the city of Philadel- 
phia aforesaid, and that on said Ist day of October, 1868, said 
William R. Sterling ceased to be the general agent and super- 
intendent of said defendant, and said William C. Stiles, Jr., 
was appointed in his place and stead, and removed to this 
State for that purpose, and ever since has continued to be 
said general agent and superintendent of defendant, and that 
said Stiles, as such agent, had no authority to make such a 
deed to the plaintiff of the right of way and fee simple 
required pursuant to the resolutions of the plaintiff aforesaid, 
passed September 18th, 1868, and November 25d, 1868, re- 
spectively, and that at no time since the passage of the reso- 
lutions aforesaid has the defendant had any agent in the 
State of West Virginia, authorized to make or execute such 
deed or transfer, and that all official and solemn acts of said 
defendant emanate from the board of directors thereof, who 
hold their meetings in the city of Philadelphia aforesaid. 

“ Ninth. That the right of way through and over and fee 
simple in sixty feet syuare of the lands aforesaid of said de- 
fendant, were required by said plaintiff for the purposes and 
objects indicated in its two several charters aforesaid. 

“ Tenth. That on the 26th day of September, 1868, the said 
James McArthur, by virtue of the resolutions aforesaid, passed 
by said plaintiff on the 18th of September, 1868, at the prin- 
cipal office or place of business of said defendant at Volcano, 
Wood county aforesaid, tendered to one E. W. Staples, a clerk 
in and in charge of said office, the sum of fifty dollars in 
legal tender for said right of way; said sum was refused. 
At the tfme of the said tender the President of said defendant 
was in Philadelphia aforesaid, and said William R. Sterling, 
agent as aforesaid, was absent from said oftice, and out of this 
State; that upon the return of said Sterling a day or two 
afterwards, he communicated said tender to the board of 
directors of said defendant, and the said defendant has never 
accepted the same. 

“ Eleventh. That on the 24th day of November, 1868, the 


said Philip L. Wilson, by virtue of the resolution aforesaid, 
49 
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passed by said plaintiff November 23d, 1868, at Parkersburg, 
Wood county aforesaid, tendered to William C. Stiles, Jr., 
then general agent as aforesaid of said defendant, the sum of 
three hundred dollars in legal tender for the right of way 
and sixty feet square in fee simple of the lands aforesaid, 
described in the notice, map, and specifications aforesaid ; 
which said sum was then and there refused, and said defend- 
ant has not since, by said Stiles or otherwise, accepted the 
same. 

“ Twelfth. That the pipe or line of tubing proposed to be 
laid by said plaintiff is of two inches in internal diameter, 
and that in order to lay the same a trench about eighteen 
inches deep and about one foot wide is dug and the pipe laid 
in. Then the trench filled up and not again disturbed unless 
for repairs, which are but seldom required after the pipe is 
once in working order. No timber or building would be dis- 
turbed by the laying of said pipe. The lands aforesaid of 
said defendant are what are commonly known as wild lands, 
and for several years past have been oil producing. To lands 
of the latter character, a pipe or line of tubing is beneficial, 
because it increases the means of transporting the oil pro- 
duced. 

“ Thirteenth. That as a usual thing the plaintiff has pro- 
cured right of way over lands in the vicinity of defendant 
for the purpose aforesaid, at prices ranging from five to 
twenty dollars, and in many cases has received the same for 
nothing, owing to the advantages and benefits afforded by 
said pipe or tubing. 

“ Fourteenth. That upon the trial of said motion said plain- 
tiff claimed and produced testimony to prove that the offer of 
three hundred dollars, made as aforesaid, would be a just and 
reasonable compensation for the same, and therefore it’ was 
proven that a fair compensation would be from three hundred 
to one thousand dollars. 

“ Fifteenth. That on the 29th day of October, 1868, said 
James McArthur exhibited to said William C. Stiles, Jr., a 
map like the one annexed to the notice aforesaid, and ex- 
plained to him what said plaintiff desired, the line and course 
said pipe would take, and the distance (some four or five 
miles) it would pass over said defendant’s.dand. And that 
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both said Sterling and Stiles were acquainted with the gene- 
ral nature and requirements of a line of pipe or tubing for 
transporting oil, and that said Sterling is part owner of a 
pipe for said purposes, now in operation at Volcano, Wood 
county, aforesaid.” 

The plaintiff brought the case here for review. 


Sands for the plaintiff in error. 
Hutchinson for defendant in error. 


Moorr®, J. It has been decided time and time again, and is 
therefore settled by the best authority, that the construction 
of railreads, turnpikes, canals, ferries, telegraphs, wharves, 
basins, «c., creating the necessary facilities for intercom- 
muniéation, constitutes what is generally known by the 
1ame ‘of internal improvements, and gives occasion for the exer- 
cise’ of the right of eminent domain. It has been held that 
railways are but improved highways, and are of such public 


use us to justify the exercise of emine nt domain. (Redfield on 


Railways, title Eminent Domain, § 2 and notes.) Judge Coo- 


> 


ley, in his masterly work, “Constitutional Limitations, 
second edition, side page 535, upon authorities cited, thus 
forcibly writes: “Every government is expected to make 
provision for the public ways, and for this purpose it may 
seize and appropriate lands. And as the wants of trattic and 
travel require facilities beyond those afforded by the common 
highway, over which any one may pass with his own vehicles, 
the government may establish the higher grade of highways, 
upon some of which only its own vehicles can be allowed to 
run, while others, differently constructed, shall be open to 
use by all on paym:«ntof toll. The common highway is kept 
in repair by assessments of labor and money; the tolls paid 
upon turnpikes, or the fares on railways, are the equivalents 
to these assessments; and when these improvements are re- 
quired by law to be kept open for use by the public impar- 
tially, they also may properly be called highways, and the 
use to which land for their construction is put, be denomi- 
nated a public use. The government also provides court 
houses for the administration of justice; buildings for its 
seminaries of instruction; aqueducts to convey pure and 
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wholesome water into large towns; it builds levees to pre- 
vent the country being overflowed by the rising streams; it 
may cause drains to be constructed to relieve swamps and 
marshes of their stagnant water: and other measures of gen- 
eral utility, in which the public at large are interested, and 
which require the appropriation of private property, are also 
within the powers where they fall within the reasons under- 
lying the cases mentioned.” 

The charter granted to “ The West Virginia Transportation 
Company,” by especial enactment of the legislature, shows 
that the object was “to-construct and maintain a line or lines 
of tubing, for the purpose of transporting petroleum or other 
oils through pipes of iron or other materials, in the counties 
of Wirt, Wood, Ritchie and Pleasants, in the State of West 
Virginia, to any railroad or other roads, or to any navigable 
stream or streams in or adjoining the counties aforesaid, and 
to transport from the termini of said pipe or pipes, petroleum 
or other oils in tank cars, boats or other receptacles belonging 
to said company,” «ec. 

The charter also established the maximum charges the 
company should make for transportation of oils. I cannot 
see the propriety of admitting a railway, or canal, or acque- 
duct to be an “internal improvement,” and declare this tube 
highway for transportation not to be. It is an “internal 
improvement,” within contemplation of the constitution, 
art. XI. § 5, which gave the legislature power to create the 
company by special acts. 

The charter also empowers the company “to enter and con- 
demn lands, and to acquire rights of way in the counties 
aforesaid, for the purposes of said company, in the manner 
provided in the fifty-sixth chapter of the Code of Virginia, 


second edition; and in such cases where it may be deemed 


advisable by said company, shall, at its option, have the 
power to acquire a sufficient right of way only for the pur- 
pose of its said improvement, over any such lands, instead of 
the fee simple thereof.” 

That the legislature had the power to confer on the com- 
pany the right to enter and condemn lands, is not an open 
question. Private property can only be taken for public 
uses pursuant to law; it must be authorized by legislative 
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enactment, and a strict compliance must be had with all the 
provisions of the law before a party can be deprived of his 
property. 

In this case, the company has proceeded to condemn the 
land in the manner provided in the fifty-sixth chapter of the 
Code of 1860, as directed by its charter. By the sixth sec- 
tion of said chapter it is declared, “If the president and 
directors of a company incorporated for a work of internal 
improvement,” “cannot agree on terms of purchase with 
those entitled to lands wanted for the purposes of the com- 
pany,” “five disinterested freeholders shall be appointed by 
the court of the county or corporation in which such land or 
the greater part thereof shall lie (any three of whom may 
act), for the purpose of ascertaining a just compensation for 
such land.” (Since the county court was abolished the cir- 
cuit court has jurisdiction in such applications.) The com- 
pany has proceeded regularly under the statute, but the 
appellee insists that the company had no right to proceed to 
the appointment of commissioners, as it did not appear that 
the appellant and appellee could not agree on terms of pur- 
chase of the lands by the appellant. It appears that the 
appellee is a corporation organized under the general corpora- 
tion laws of the State, passed in 1863, having its principal 
office or place of business in Wood county, but its president 
and board of directors resided without the State. The appel- 
lant, by resolutions, determined on sums extending to three 
hundred dollars as the amount it was willing to give for the 
land, and appointed agents to make the offers to the appellee; 
the agents did make the offers through the agents of the 
appellee, at its principal office of business in this State; the 
money was then and there refused. 

It seems to me the attempt to agree was sufficiently made, 
and that it was not incumbent on the appellant to have made 
further effort, as it was not necessary to go to the president 
and directors out of the State for that purpose, when there 
was an agent at the office of business inthe State. The facts 
as stated in the bills of exception certainly indicate that the 
appellant made an honest effort to bring about an agreement 
on the amount of compensation ; not less than two proposi- 
tions were made by it; ample time was allowed for accept- 
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ance or refusal; the appellee did not accept; the non-accept- 
ance and silence was equivalent toa refusal of the proposition, 
and the appellant properly proceeded to condemn; and the 
circuit court should have appointed the commissioners for 
that purpose, and has erred in not doing so. 

The proceedings, having been commenced before the 1st 
day of April, 1869, are not affected by the repealing act of the 
new Code, and the proceedings hereafter may be either under 
the terms of the charter, which is not repealed, or conform as 
far as practicable to the provisions of chapter 42 of the Code 
of West Virginia. 

The judgment must be reversed, with costs against the 
appellee, and the case remanded to the circuit court of Wood 
county to be proceeded with. 


The other judges concurred. 





JUDGMENT REVERSED. 
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JoHN MICHAEL vs. JoseEpH WoRKMAN. 
July Term, 1872. 


Where a party has a plain, adequate and complete remedy at law, he will not 
be entertained in a court of equity to enforce his rights in the premises. 
But when it appears that difficulties may attend the prosecution of his 
remedy for the recovery of such rights in an action at law, he will be per- 
mitted to enforce them in a court of equity. 

2. A case in which a partnership is established, anda partner held liable for the 
amount ot a note executed by another partner, for the use and benefit of the 
firm. 


Bill filed at May rules, 1868, in the cireuit court of Mineral 
county, by Joseph Workman against John W.C. Miers and 
John Michael. 

Bill alleged that the defendants were partners, merchandiz- 
ing near New Creek, in August, 1863, and borrowed of plaintiff 
two hundred and seventy-five dollars, for which a note was 
executed by Miers, signed “J. W.C. Miers & Michael.” That 
the money was borrowed for the use and benefit of the part- 
nership. That at the time of loaning it, the plaintiff was 
ignorant of the true style of the firm; that he learned that 
it was “J. W.C. Miers & Co.” That at the time of the bor- 
rowing, Miers had stated to plaintiff that the firm name was 
that signed to the note. That the firm at the time did not 
make known generally the style of the partnership, but that 
the firm was composed of the defendants, Miers and Michael. 
That owing to the mistake in the signing of the note the 
plaintiff had no remedy at law, and could only have relief in 
equity. That the defendants fraudulently concealed the true 
name and style of their firm, &c. The bill asked relief 
against the fraud and mistake set up, and a decree for the 
payment of the amount of the note. 
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Michael answered, denying any partnership with Miers in 
August, 1863. That-they had been partners until the spring 
of 1863, but had then suspended because the United States. 
authorities had refused to permit them to take goods to their 
store ; that the store was then closed, and he did not know 
what became of’ the residue of the goods. He also denied the 
right or authority of Miers to execute the note at the time, 
whereby the respondent should be bound; and that no money 
was borrowed for the use of the firm to purchase goods with 
for the benefit of the firm, nor was the same applied to such 
purpose. 

The testimony in the cause was voluminous and somewhat 
contradictory, but this court held that it established substan- 
tially the allegations of the bill, in determining that there 
was a partnership at the time the note was executed, and 
that the money was applied to the use and benefit of the firm. 

The court below overruled a demurrer to the bill for want 
of équity, and rendered a decree against the defendants for 
the amount of the note, in August, 1871, from which the de- 
fendant, Michael, appealed to this court. 


Robert White for the appellant. 
C. W. B. Allison for the appellee. 


BeERKsHIRE, P. From the testimony in the cause, it satis- 
factorily appears that at the time J. W.C. Miers borrowed the 
money.and gave the note in controversy to the appellees, in 
August, 1865, as well as prior and subsequent to that time, 
the appellant was in partnership with Miers, in the purchase 
and sale of goods, near New Creek, in Mineral county. That 
the money was borrowed in good faith by Miers for the bene- 
fit of the firm or partnership, and was invested in goods for 
and which actually went into the same. That on the part of 
the appellee the money was loaned in good faith to and on 
the credit of the firm or partnership, and especially on the 
credit of Michael, the appellant. There can be no doubt, 
therefore, that the latter was liable for the debt thus con- 
tracted. 

It was earnestly maintained by the counsel for the appel- 
lant, that, conceding his liability to pay the debt, the appel- 
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lee had an adequate remedy at law, and therefore a court of 
equity had no jurisdiction of the case, and the demurrer to 
the bill should have been sustained and the bill dismissed. 

It appears that the contract or agreement between Miers 
and Michael, concerning the partnership, was verbal, and that 
there was no particular understanding between them as to 
what the style or name of the firm should be. But according 
to the testimony of Miers, the firm usually went by the name 
of Miers & Michael, but was often called J. W.C. Miers «& Co., 
and sometimes he called it J. W.C. Miers & Michael. That 
he generally signed the papers J. W. C. Miers & Michael, to 
designate which of the Miers was intended—there being many 
of that name in the neighborhood—and that he considered 
one name for the firm as good as another. 

It also appears that Miers had some printed cards prepared 
in Baltimore, styling the firm “J. W.C. Miers & Co.,” which 
were distributed in the county, in the vicinity of the store 
where the goods were kept, and one of them was nailed up on 
the door inside of the store. And this appears to have been 
all the printed or written evidence of the name of the firm. 

It is well settled that where a party has a plain, adequate 
and complete remedy at law, he will not be entertained in a 
court of equity to enforce his rights in the premises. But it 
is also settled that where it appears difliculties may attend 
the prosecution of his remedy for the recovery of such rights 
in an action at law, he will be permitted to enforce them in 
a court of equity. Mulliday vs. Machins, Adm’r, 4 Gratt., 1. 

It is very evident that the appellee would have encountered 
very grave, if not insurmountable, difficulties in an action at 
law for the recovery of the amount of the note in controversy, 
and it seems to me, therefore, that under the peculiar circum- 
stances of this case the jurisdiction of this court ought to be 
upheld and the decree complained of affirmed with costs and 
damages. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling, 


Henry Hartman ves. THos. J. CAMPBELL, SHERIFF, FOR USE, &C. 
July Term, 1872. 


An action is brought, in the name of the sheriff, for the use"of the party claim- 
ing the goods levied on, on an indemnifyving bond. On the trial it is shown 
that at the time of the seizure and sale of the goods, the sheriff had another 
execution in his hands against the same debtors, but there was no evidence 
tending to show under which of the executions the goods were in fact sold, 
or whether the same were sold under both. HELD: 

I. It was not error for the court below to refuse to instruct the jury, at the 
instance of the defendant, that plaintiff was not entitled to recover 
unless the jury should be satistied from the evidence that the property 
was in fact sold by the sheriff under the execution at the suit of the 
parties who gave the indemnifying bond, or under both of the execu- 
tions. 

Il. The sheriff was bound to levy first the execution first in his hands, and 
sell under it; he was also bound to sell upon accepting the indemnify- 
ing bond, and it must be presumed in the absence of testimony to the 
contrary, that he discharged his duty in these respects, 

IIT. It is also fair to presume that the sheriff Knowing the property was 
claimed by a party other than the execution debtor, did in fact sell 
it under the execution for which he was indemnified, rather than 
under one for which he had no indemnity, 


This was an action debt on an indemnifying bond, brought 
in the circuit court of Ohio county by the relation and for 
the use of George F. Sawtell, trustee, &c., against Henry 
Hartman, surety in bond. Amended declaration filed Decem- 
ber rules, 1868. Verdict and judgment for the plaintiff, June 
term, 1870. 

The evidence disclosed that a writ of fieri facias was in the 
sheriff’s hands in favor of Thalheimer, Hirsch and Adler 
which was levied on certain goods as the property and effects 
of W. D. Sawtell & Bro., debtors named in the writ. George 
F. Sawtell claimed the goods as trustee, and the plaintiffs in 
the writ gave the bond sued on. 
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The sole question arising in the case was upon the instruc- 
tions to the jury, whereby the defendants sought to instruct 
the jury that the plaintiff was not entitled to recover unless 
the jury was satisfied from the evidence that the property 
was in fact sold by the sheriff under and by virtue of the 
writ at the suit of Thanheimer, Hirsch and Adler, or under 
that and another writ he had in his hands at the time of the 
seizure and sale of the goods, which latter writ was also 
against W. D. Sawtell & Bro. It did not appear in the evi- 
dence under which writ the sheriff in fact sold the goods, or 
whether the same were sold under both. 

The court refused the defendant’s instruction, and gave the 
following: 

“Tf the jury believe from the evidence that the property 
described in the declaration and in the indemnifying bond 
sued on was seized by the sheriff of Ohio county, and taken 
from the possession of the plaintiff under the executien 
recited in said bond; that the plaintiff was at the time the 
hona fide owner thereof, and that the property was afterwards 
sold by the sheriff under said execution, or under some other 
execution against same parties, levied thereon at the time of 
said seizure, or under both executions, then the platntiff is 
entitled to recover the value of the said property; the recovery 
in this case, however, being limited to the penalty of the 
bond.” 

The defendant excepted to the ruling of the court, and 
brought the case here for review. 


Wheat & Forbes for plaintiff in error. 

In the declaration filed in this cause, after setting out the 
bond, with its condition, it is alleged amongst other things, 
that “afterwards, to-wit: on, &c., he, the said plaintiff, by 
virtue of the said execution, sold the absolute estate or interest 
in said property,” and further, “and he, the said George F. 
Sawtell, assignee and trustee as aforesaid,” [he being the 
trustee for whose use this suit was brought,] ‘‘ has in conse- 
quence of the said seizure and sale sustained great damages, to- 
wit: to the value of five hundred dollars.” 

The allegation that the sheriff, the plaintiff, had sold the 
property levied on, by virtue of the execution at the suit of 
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Thalheimer, Hirsch and Adler, in the indemnifying bond 
mentioned; and that George F. Sawtell, for whose use the 
suit was brought, had, in consequence of such seizure and sale, 
sustained damages, were material to the recovery of the plain- 
tiff. Being the breaches of the condition of the bond, they 
were not only material allegations, but it was essential they 
should be proven, to justify a recovery. 

The levy and seizure of the property are, of course, admit- 
ted by the sealing and delivery of the bond; but the other 
material allegation, that the property was sold under the 
particular execution mentioned in the condition, is not admit- 
ted for the simple and obvious reason that at the time the 
bond was sealed and delivered no sale had been in fact made. 

It is difficult to understand for what purpose the appellee’s 
counsel has cited the cases from 3d W. Va. or 10th Ohio State 
Reports. They surely have no application to this case. The 
appellant and defendant does not deny any proposition laid 
down in either of those cases. 

The injunction prayed for by the defendant conceded the 
fact that the sheriff had levied upon and seized the property, 
but insisted that the plaintiff should be required to prove 
that the sheriff had so/d under the execution. 

It is very true that it was proven, or rather evidence was 
offered tending to prove, “that said property was afterwards 
sold by said sheriff at public auction, at the door of the 
court house, as the property of W. D. Sawtell & Bro., and 
there being no evidence tending to show under which of said 
executions the said property levied on and seized by the 
sheriff, was in fact sold, or whether the same was sold under 
both,” the defendant asked the instruction of the court, which 
is found in the record. 

From the brief explanation given, it will readily be per- 
ceived that the allegation of the declaration, that the property 
had been sold under the execution set forth in the condition 
of the bond sued on, was a material allegation, and necessary 
to be proven, where the plaintiff seeks to recover the full 
value of the property, and not merely damages for the seizure. 
The circuit judge thought otherwise, and gave the instruc- 
tion as found in the record. 

It is of this the appellant complains as error, for which the 























COURT OF APPEALS OF WEST VIRGINIA. 397 


ode 


July Term, Hartman vs. Campbell, Sheriff, for use, &e. 1872 


judgment should be reversed and the cause remanded for a 
new trial with instructions. 

The bond sued upon in this case was taken by the sherifl 
or given by Thalheimer, Hirsch and Adler, with Henry Hart- 
man, the appellant, as their surety, under the fourth section 
of ch. 152 of the Code of Va., 1860, p. 655. The penalty of the 
bond was in double the value of the property, conditioned to 
“indemnify the said Thomas J. Campbell, sheriff as afore- 
said, against all damages which he may sustain, in conse- 
quence of the seizure or sale of the property, on which the 
said execution hath been levied, and shall, moreover, pay and 
satisfy any person or persons, claiming title to the said 
property, all damage which such person or persons may sus- 
tain in consequence of the seizure or sale,’ «ce. The condition 
pursues, substantially, the terms of the section to which we 
have referred. The verdict of the jury was as follows: “We 
the jury, find for the plaintiff, and assess the damages at the 
amount of the bond, three hundred and fifty-eight dollars 
twenty-two cents.” There was evidence tending to show, 
“that at the time of the levy upon and seizure of the property 
in the declaration and said indemnifying bond mentioned, by 
the said sheriff of Ohio county, which was of the value of 
ten or eleven hundred collars, he, the said sheriff, had in his 


hands two writs of fiert facias, issued from the clerk’s office, 


upon two several judgments of this court,” &c, “and there 
being evidence that said property was afterwards sold by the 
said sheriff at public auction, at the door of the court house, 
as the property of W. D. Sawtell & Bro., and there being no 
evidence tending to show under which of said executions the 
said property levied on and seized by the sheriff was in fact 
sold, or whether the same was sold under both,” the instrue- 
tion was asked for by the defendant and refused. 

The necessity for this instruction, and as is most respect- 
fully suggested, wrongtully refused, is shown by the verdict 
of the jury, for the amount of the bond, and not for the value 
of the property, seized and sold, under the execution men- 
tioned and set out in the declaration and the indemnifying 
bond; and the proof that when the seizure was made and the 
property sold, the sheriff had two executions against the same 
defendants. The bond in this case, being in a penalty double 
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the value of the property seized under the execution, and 
nothing in the record showing that the property taken under 
this execution was more in value than one-half of the penalty, 
the verdict of the jury, under the instruction given by the 
court, in lieu of that which was asked by the defendant, the 
value of the whole property levied on, under both executions, 
being shown to be of the value of ten or eleven hundred 
dollars, the jury gave their verdict for the whole penalty of 
the bond, without reference to the actual value of the goods 
sold under the execution mentioned in the bond. It was un- 
necessary for the appellee’s counsel to cite either the case 
of Stone vs. Painter, 5 Munf. 287 or 4 Rob. (new) Prac. 346-7 
to shew that the sheriff was compelled to sell under this 
execution when the plaintiff had delivered the proper in- 
demnifying bond, It is of course well understood and con- 
ceded, that the Sheriff was required to sell; but that con- 
cession does not release the plaintiff from proving, that he 
did sell under the execution mentioned in the bond. This 
bond indemnified the sheriff against any claim for damages 
as well for the seizure as the sale. In the ease of Crump vs 
Fieklin for Guthrie, Patten and Heath R. 201-205, the court 
say: “The proper measure of damages in an action on an 
indemnifying bond, at the relation of the claimant of the 
property, in the event of his establishing title thereto, is the 
actual value of the proper seized and sold, with interest in 
the way of damages, on the amount of the value, from the 
period at which the value is ascertained to the time of the 
trial; and that in ascertaining such value, the relator has the 
right to recover in damages, the value of the property, either 
at the date of the seizure, or at the date of the sale, or at any 
intermediate time, between the seizure and sale, with inter- 
est aforesaid ; and that for the mere seizure of the property, 
(where asale ensues,) the damages are nominal only.” The 
court here decided, that the allegation, that the plaintiff had 
sold the property levied on and seized, was material to the 
plaintiff’s recovery; that where the fact was proven, that 
the property was sold under the execution, the damages for 
the mere seizure are nominal only; and that where the rela- 
tor seeks to recover the value of the property, either at the 
time of the seizure or the sale, or at any intermediate time, 
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it is not only essential, that such actual sale should be alleged 
in the declaration, but proved on the trial of the issue. 

The district juage instructed the jury that if they believed 
from the evidence “the property was afterwards sold by the 
sheriff under said execution, (meaning the execution recited 
in the bond,) or under some other execution against the same 
parties, levied thereon at the time of said seizure, or under 
both executions, then the plaintiff is entitled to recover the 
value of said property, the recovery in this case, however) 
being limited to the penalty of the bond.” 

The bond sued on is a statutory bond, and the action is 
given by statute. The sixth section of the 152 chap. p. 655, 
before mentioned, took away from the relator his right of 
action against the sheriff, and gave him the suit he brought 
in this case, and the idea of appellee’s counsel, that the 
damages of the relator in consequence of the seizure or sale 
(the property having been converted by anyone, whether de- 
fendant or not,) were the same in either case, seems to us 
utterly untenable, as shown by the case in Patten and Heath 
before quoted. The relator has sued upon the bond and can 
only recover under the condition of the bond. He has 
assigned branches of the condition, and can only recover the 
damages consequent on the branches assigned, or either of 
them. The sherfff and the defendants in this case are not 
joint trespassers; here we think is found the explanation for 
the instruction given by the circuit judge at the instance 
of plaintiff's counsel. The case of Lovejoy vs. Murray, 3 Wall. 
1, we respectfully submit does not in anything resemble the 
one at bar. The action was not on a statutory indemnifying 
bond, nor was the sheriff in that case bound to sell under the 
attachment. It is enough that the bill of exceptions shows, 
that there was no evidence tending to show, under which of 
the twoexecutions then in his hands, the Sheriff had in fact 
sold the property, or whether he had sold under both. It is 
therefore not now to be assumed, in direct contradiction to 
this distinct statement, that there was proof required that 
the other. execution creditor had also indemnified the sheriff. 

We have insisted and now repeat, that if the relator re- 
covers for the value of the property, it must be proven that 
the property was sold under the execution recited in the bond 
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upon which the suit was brought. The circuit judge and 
plaintiff’s counsel, seem to have concluded that the parties to 
this bond, the other execution creditor and the sheriff, were 


joint tort-feasors in the levy, and are all liable for the joint 


trespass, no matter who received the proceeds of the sale. 
C. W. B. Allison for defendant in error. 


BerRKsHIRE, P. The question, and ouly one in the case, is 
whether the circuit court erred in refusing to give the in- 
struction asked for by the appellant, and in giving the one 
asked for by the appellee. The indemnifying bond, upon 
which the suit is founded recites, that an execution in favor 
of the principals in said bond, against Sawtell & Brother, 
had issued from the clerk’s office of the circuit court of Ohio 
county, and been placed in the hands of a deputy of the 
sheriff of said county, by whom it was levied on certain goods 
and chattels (enumerated in the bond) as the property of 
Sawtell & Brother. And it is provided, among other things, 
that the principals in such bond, and the appellants as their 
security therein, should pay and satisfy to any person claim- 
ing title to said property, all damages which he might sustain 
in consequence of the seizure or sale thereof. 

By the levy of the execution by the sheriff or his deputy, 
and seizure of the property in controversy under it, the tres- 
pass was complete and consummated, and an action accrued 
to the claimant or owner, on the indemnifying bond, to 
recover, at least, any damages he might have sustained by 
reason of such levy and seizure. 

It was proved on the trial, that the property in dispute 
was sold by said sheriff, after the levy and seizure recited in 
the bond, at public auction, &c. Also, that at the time of 
such levy and seizure the sheriff (or deputy who made it) had 
another execution in his hands against Sawtell & Brother in 
favor of another party. And there being no evidence intro- 
duced tending to prove under which of said executions the 
sale of the property was in fact made, the defendant asked the 
court to instruct the jury (in effect) that, although they 
should believe, from the evidence, that the property in con- 
troversy was levied on by such sheriff and taken from the 
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possession of George F. Sawtell, the trustee and relator in 
this action, and that he was the bona fide owner thereof, as 
trustee, &c., yet the plaintiff was not entitled to recover in 
this action (for the use of said Sawtell) the value of the prop- 
erty unless the jury should be further satisfied, from the evi- 
dence, that the property was in fact sold by the sheriff, under 
the writ of fiert facias recited in the indemnifying bond in 
favor of the principals therein. 

This instruction the court refused to give; but at the in- 
stance of the plaintiff, instructed the jury (in effect) that, if 
they believed from the evidence, that the property described 
in the declaration and indemnifying bond sued on, was seized 
by said sheriff and taken from the possession of Sawtell, the 
trustee and owner, under the execution recited in said bond ; 
that said Sawtell was, at the time, the bona fide owner thereof 
(for use, &c.,) and that the property was afterwards sold by 
such sheriff under said execution, or under some other execu- 
tion against the same parties, levied thereon at the time of 
said seizure, or under both executions, then the plaintiff was 
entitled to recover the value of said property, the recovery 
in this action being limited to the penalty of said bond. 

As, under the law, it was the duty of the sheriff, in the 
premises, to levy first the first execution that came into his 
hands to be levied, and to proceed to sell under it; and as, 
under the law, he was bownd to sell the property in dispute, 
upon receiving and accepting the indemnifying bond, it must 
be presumed here, in the absence of evidence to the contrary, 
that he discharged his duty in these respects. And, it seems 
to me, that in the absence of evidence to the contrary, the 
presumption is equally fair and reasonable that knowing, as 
the sheriff did, that the property levied on was claimed by 
Sawtell, the trustee, he did in fact sell it on the execution 
for which he was indemnified rather than under the one for 
which he had no such indemnity ; and consequently, the jury 
might well have assumed that the sale was made under the 
former. It follows, therefore, that the appellant’s bill of ex- 
ceptions shows no error to his prejudice, and that the judg- 
ment must be affirmed, with costs and damages. 

The other judges concurred. 

JUDGMENT AFFIRMED, 

ol 
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CaLEB Boaaess’ Hetrs vs. THomaAs Ropinson’s HEtrs. 
July Term, 1872. 


1, A decree in the court below, against a person who was not a party to the bill, 
might be corrected in the court below, on motion, and can be corrected 
in this court. 


2. Where a decree rendered against heirs, requiring them to make a deed for 


land, in full performance of a contract of their ancestor, does not specially 
state whether the deed is to be made with general or special warranty, it is 
not error for which the decree will be reversed ; inasmuch as the heirs 
could only be required to make a deed with special warranty, and the de- 
cree cannot be construed to require them to make a deed with general 
warranty. 

3. Whethera decree for costs in the court below be correct or not cannot be 
looked into in this court, when the appeal cannot be supported on any 
other ground. 


4. A case in which a contract with the ancestor is required to be completed 
by the heirs, by making a deed, the contract coming within the statute of 
frauds by reason of part performance, possession, &e¢, 


Suit in chancery by Thomas Robinson, ancestor of appel- 
lees, against Caleb Boggess, ancestor of appellants, com- 
menced on the 8th day of April, 1851, in the circuit court of 
Harrison county. 

At May rules, 1851, plaintiff filed his bill against defend- 
ant. 

The bill alleged that about the year 1837, plaintiff was the 
owner of certain interest: he estate of one Benjamin Rob- 
inson, deceased, and the ant was the owner of certain 
other interests in the same , ..at defendant and wife brought 
a suit and obtained a decree for the sale of the lands of said 
deceased ; that pending this suit arrangement had been made 
between plaintiff and defendant, by which they agreed to 
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become equal and joint owners of interests of the heirs of said 
decedent, and that they did accordingly become such equal 
and joint owners of six of the heirs’ shares of said estate ; 
that they afterwards agreed that the defendant, Boggess, 
should, at the sale of the land, purchase for their joint benefit 
a certain tract, known as the “sixty-six acre tract,” adjoin- 
ing lands owned by both parties, to be divided betwen them 
by a certain line to be drawn from a known white oak, corner 
of defendant, to the nearest point on the outline of the sixty- 
six acre tract; that Boggess did accordingly purchase said 
tract at the sale, and that he and plaintiff afterwards pro- 
cured one Denham, a surveyor, to lay off the line according 
to the agreement, and to make a plat of the same and ascer- 
tain the true quantity thereof; that the surveyor ascertained 
that the tract contained seventy-two acres instead of sixty- 
six ; that the portion allotted to the said Boggess, being the 
northern portion, contained ninetéen acres, and that allotted 
to the plaintiff, being the southern portion, contained fifty- 
three acres; that the parties afterward agreed that the plain- 
tiff should take the fifty-three acres for his interest in the 
estate of the said Benjamin Robinson, and the said Boggess 
agreed to convey the same to him by deed; that the plaintiff 
accordingly assumed possession of the fifty-three acres, clear- 
ed a portion thereof, cut and sold timber off the same, and 
with the full knowledge and consent of Boggess, had been in 
quiet and peaceable possession of the same from the year 1838 
to the present time, and still is in possession thereof; that 
during said period the said Boggess had repeatedly acknowl- 
edged his right to the land, and that he was to, and would at 
any time, make a deed for the same to him, or to any person 
he might direct, but that from some cause unknown to the plain- 
tiff the said Boggess had refused to make the deed, alleging 
that the contract was merely verbal, and was therefore no 
binding upon him. The bill then alleged that there had 
been such a part performance of said_contract as would take 
the case out of the operation of the statute of frauds, and ac- 
cordingly prayed that Boggess might answer the bill and the 
various allegations thereof; that specific execution of the said 
contract might be entorced and Boggess decreed to convey 
the fifty-three acres to the plaintiff, and for general relief. . 
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At June rules, 1851, the bill was taken for confessed. 

On the Ist of July, 1851, in term, on his motion leave was 
given the defendant to file his answer within thirty days. 

Of this leave the defendant does not appear to have availed 
himseif, for he never answered the bill. and the cause stood 
upon the bill taken for confessed until the 24th of June, 1853, 
when the defendant having ‘died; the cause was revived 
against his widow and heirs at law, whose names are specified 
in the order. 

On the 21st of April, 1854, by consent, the cause was also 
revived against the administrators of said Caleb Boggess by 
name. 

The cause thus stood till the 21st of April, 1862, when the 
plaintiff having died, the same was revived in the names of 
his heirs at law, given in the order. 

On the 26th of March, 1864, the defendant, John R. Boggess, 
one of the heirs of Caleb Boggess, filed his answer to the bill. 
He denies the allegations on which the equity of the bill was 
rested in general and in detail. He denies that there was 
any agreement between his intestate and the intestate of de- 
fendants for the purchase of shares in the estate of Benjamin 
Robinson on joint account, or any agreement for the purchase 
of his intestate of the sixty-six acre tract on joint account of 
himself and the intestate of defendants, so that it was in- 
tended that the land should be divided in the manner alleged 
in the bill. He denies that any such interests in the estate 
were purchased on such joint account as alleged, or that said 
parties were entitled to equal interest in the same. He al- 
leges that his intestate was tenant by the courtesy of one share 
of said estate, and was the owner by purchase of most of the 
other shares. He denies that the plaintiff Robinson had any 
interest in the estate except as tenant of the courtesy of one- 
twentieth part, his wife and her brother being the heirs of 
one of the daughters of the said Benjamin Robinson. He 
denies that the surveyor Denham was employed by the said 
Caleb and Thomas, the original parties, to lay off said lands, 
but states that he was employed by said Caleb Boggess to lay 
off, plat and calculate the same, (for what purpose he does not 
state,) but that he made no allotment of the same as alleged 
in the bill; and he denies that it was agreed that the said 
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Thomas Robinson was to take the fifty-three acres, or that 
the said Caleb Boggess was to convey the same to him by 
deed. He denies that Thomas Robinson took possession of 
the said land under such agreement, or took timber from the 
same, or that he had been in quiet posession of the same since 
1838, though he admits that he was in possession at the time 
of the sale of a portion of the same, part of which was called 
the “tobacco field,” and that he continued in possession 
thereof; but he says this was claimed as part of a tract of 
land descended to Robinson’s wife and her brother, Samuel 
Boggess, from their father, John Boggess, who had resided 
upon and improved and cultivated the same in his lifetime. 
He denies that Caleb Boggess ever had acknowledged that 
Thomas Robinson had paid the purchase money for the fifty- 
three acres, or that he was the true owner of the land. He 
says that Caleb Boggess did believe that a portion of the 
sixty-six acres would be more valuable as an addition to the 
land on which Thomas resided than to his own place, and that 
he was willing to have conveyed the same to him if he paid 
him therefor, but that there was no agreement beyond the 
expression of such willingness, and that Thomas Robinson 
never did pay for the same. He admits that Thomas did take 
timber from the said land, and coal from other lands of the 
said Caleb Boggess, with his knowledge and consent, but that 
this was permitted by the latter because of the indigent cir- 
cumstances of the said Thomas, and because his wife was a 
niece of the said Caleb and raised in his family. He denies 
that there had been any such part performance of such an 
agreement, as alleged, to take the case out of the statute. He 
says that he knows nothing of the receipt by the said Caleb Bog- 
gess of the proceeds of the said lands further than the amount 
of his own interest, and those of other heirs that he had pur- 
chased. He says that he gave his bonds for the purchase 
money of the land he bought at the sale by the commissioner 
of the court, and that he, as administrator, found these 
bonds among his papers after his death and supposed they 
had been paid by him. He says that he does not know that 
the said Caleb Boggess ever acknowledged Thomas Robinson 
to be the true owner of the fifty-three acres, nor does he be- 
lieve that he ever promised to make a deed for the same to 
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him or any person he might direct, unless accompanied by 
the qualification that Robinson was to pay for the same and 
what he owed him beside, or give a lien to secure the 
payment thereof. He says that Caleb Boggess always told 
him that no money had been paid him by the said Thomas 
Robinson for the said land, and that the latter had been 
always largely in his debt. 

On the 7th of December, 1864, the defendants, B. R. Bog- 
gess M. C. Boggess and M. R. Boggess, filed their anwwer to 
the bill. This answer is to the same purport and effect as the 
answer of John R. Boggess, and is quite as broad as the for- 
mer answer. 

Numerous depositions were taken by both parties and filed 
in the cause. Ezekiel Gray proves that he knew the land 
in controversy ; that Boggess told him that he and Thomas 
Robinson had bought the land in partnership, that Robinson 
had paid him for his part, and if he would pay him what he 
owed on other accounts, he would make him a deed for the 
the land; that he spoke of Robinson having borrowed ten 
bushels of wheat of him, and of his having gone Robinson’s 
security for a small debt, which he had had to pay; that he (wit- 
ness) was at work for Boggess, and proposed to make some 
rails on this land, but that Boggess said the land belonged to 
Robinson. This conversation occurred in 1849 or 1852. 

James Denham, a surveyor, states that he was called on by 
Boggess or Robinson, or both, to make a plat and division ‘of 
the land, laying down the dividing line from the white oak 
corner to the nearest point on the outline of the tract. He 
makes the original plat a part of his deposition, and thinks 
he gave one of the parties, (perhaps Boggess,) a copy of it. 
He thinks the quantity allotted to Boggess was about twenty 
acres, and that to Robinson about fifty-two acres, 

John Furner states that about eleven years previously he 
was on the hunt of a piece of land to make purchase, and met 
Caleb Boggess, of whom he inquired if Robinson had not a 
piece of land to sell; that Boggess said that he had; that he 
then asked him if Robinson could make a good title; that. 
Boggess replied that the right would have to come through 
him (Boggess), and that he would make a good title to any 
one who should buy of Robinson. He understood from what 
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Boggess said that the land belonged to Robinson, and he 
would have made the purchase if they could have agreed on 
the price. 

William M. Robinson understood from Esquire Boggess on 
the day of the sale that if he (Boggess) purchased the land, 
Robinson was to have the portion of it how claimed by pay- 
ing him (Boggess) for the same in proportion to what he paid 
for the whole. He also, at a subsequent time, understood 
from Boggess that Robinson had been in possession of the 
land, improving it and taking timber from it, since shortly 
after the sale. 

John B. Denham had a conversation with Boggess in 1850, 
in which he said that Robinson, on a fair settlement, would 
be owing him considerable, though as to part of the debt 
Robinson might, if he chose, plead the statute of limitations, 
and spoke of his purpose to have a settlement with Robinson 
in a short time to guard against the casualty of the death of 
one or the other. Boggess, in this conversation, stated that 
he held a part of Robinson’s land in his (Boggess’) name, and 
if he did not pay him what he owed him for horses and other 
things he had let him have, he (Boggess) would keep the land, 
and that as he (Robinson) had taken most of the timber off, 
he ought not to complain. 

David Holder had a conversation with Boggess about the 
land in controversy. Boggess spoke of it as a piece of land 
that he and Robinson had bought together, and said he un- 
derstood Robinson was going to sue him for a deed for the 
same, and that if Robinson had done as he ought to have 
done, be would have made him the deed. He said that Rob- 
inson owed him.some two or three hundred dollars and that 
he would make the deed after he paid him. He spoke of deal- 
ings between Robinson and himself, and of wheat and sheep 
he had let Robinson have. 

Samuel Bogegess swears that he had an interest in the land, 
and that he let Robinson have it and gave him his title bond 
for it; that after he had sold it, Boggess offered him fourteen 
dollars for it, which he declined. 

Felix R. Cottman had a conversation with Mr. Boggess in 
relation to this land, some five or six years after he purchased 
it at the sale; he asked him if he would sell any of it. Mr. 
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Boggess replied in the negative, stating that Robinson was 
to have part of it, George Boggess a part, and the remainder 
he intended to keep for himself. He says that Robinson had 
had possession of part of the land, and made some improve- 
ments upon it a little west or northwest of the “tobacco 
house lot.” Before Robinson got possession of it, Caleb Bog- 
gess held the possession as guardian for the infant children of 
John Boggess, deceased, and it was during this time the 
tobacco lot was enclosed and improved. 

Edward Parrish, in 1848, expected to get a “contract for 
building a bridge near the land, and went with Mr. Boggess 
to see if the stone on this land would answer for this work ; 
he found the rock would answer, and asked Mr. Boggess to 
whom they belonged; he said they belonged to Thomas Rob- 
inson, and that he supposed he would sell them; they then 
went to the field where Robinson was, and in presence of Mr. 
Boggess, he asked Robinson his price per perch for the rock, 
and Robinson told him, if they would answer, and he was 
contractor, to come on and get them. 

Samuel Boggess proves that the land on which the building 
stone was, was the land now in controversy. He was after- 
wards examined as a witness for the defendant, and proves 
that Caleb Boggess had possession of all the cleared land upon 
the tract before Robinson moved upon it, and that the latter 
took possession of the whole at the same time and had made 
some improvement upon it to the extent of one and a half or 
two acres, that he also used the stone and timber upon the 
land at his discretion. 

J. Y. Hornor, a witness for defendant, states that he was a 
creditor of Robinson, and he gave up two tracts of land, one 
of fifty acres and the other of thirty-three acres, to be sold by 
the sheriff for the payment of his debts, saying he had noth- 
ing but his land to pay what he owed; that these lands were 
sold, and bought by witness at four hundred dollars, which 
was within from forty to sixty dollars of paying the execu- 
tions, including his own. Robinson did not claim or speak 
of any other land at the time. He says he knew of the 
purchase by Boggess, of the land in controversy, and that 
Boggess some time previously had offered to sell him a portion 

if it, that he spoke with Robinson on the subject, and found 
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that he claimed it by a contract with Boggess; that he then 
had a conversation with Boggess, who admitted there had 
been a contract that Robinson was to have a portion of the 
land by paying the purchase money, which he had not done. 

John Furner being asked how he learned what he stated 
when he gave his deposition for the plaintiff—stated from 
whom he learned that Robinson had had land to sell, and that 
it was from Mr. Boggess he learned that the title was in him. 

David W. Robinson thinks Gray’s character for truth and 
veracity is bad, and would not believe him on oath. He 
never heard the defendant impeach his testimony, but had 
heard it impeached by persons against whom he had taken 
peace warrants. 

J. H. Robey thinks Gray’s character bad, and would not 
believe him on oath. 

Isaiah Harbert never heard Gray’s evidence questioned one 
way or another, but says his general character is bad, and he 
would not take him. Examined as to the circumstances of 
Robinson—says, he knows but little about it himself, but 
heard that he was broken. He had a debt of about fifty 
dollars against him of which he received payment, in con- 
junction with one Albertus Boggess, who also had a debt 
against Robinson, in certain stills purchased by Boggess on 
their joint account. He got half the stills, but would rather 
have got his money. 

Albertus Boggess had a debt of forty dollars against Robin- 
son, contracted in 1835 or 1836; he paid twenty dollars on it, 
and the balance was paid on the stills he purchased from him 
on joint account of himself and Harbert. The price of the 
stills was one hundred dollars, which he considered a fair 
price; between 1837 and 1844, times were hard, money was 
scarce and people were complaining—at some time during 
that period, property could not be sold at a fair price. 

T. C. Martin, a constable, held a claim against Robinson, 
which he made by the sale of certain property given up for 
that purpose. He had a claim for some costs against him, for 
which he gave him a note on one Starks to collect, which, 
however, he failed to collect; some other property on the 
place besides that given up to be sold, but thinking he had 


enough to pay the debt, he did not take much notice of it. 
51 
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Between 1839 and 1852, there was pressure in the money 
market—the people became distressed, and much property 
sold—heard the report that Robinson was broken, from Caleb 
Boggess, and from others, about the time he sold the stills. 

Truman Elliott was not acquainted with Gray’s general 
character for truth and veracity, but his general character 
was bad, as upon general report he could not believe him on 
oath ; knew Robinson; heard that his property was held in 
the name of his wife, but had no recollection of hearing that 
he was insolvent; he had gone his security to L. Lowndes, for 
a debt of one hundred and twenty-four dollars and seventy- 
four cents, and Robinson had secured him by assigning a 
lease that he held; the debt to Lowndes was paid, and he was 
never called on for it. Some eight or ten vears before, he had 
sold Robinson property on credit to the amount of one hun- 
dred and ten or one hundred and fifteen dollars, and took his 
note, which was paid shortly after it was due; there had been 
other dealings between them to a small amount, perhaps not 
exceeding fifty or sixty dollars at a time; when he sold Rob- 
inson the property referred to, he thought him good for the 
amount. , 

On the 27th of September, 1865, the cause was heard on the 
bill, the answer filed, replications thereto, the exhibits and 
depositions when the court pronounced its decree declaring 
the plaintiffs entitled to a specific execution of the contract 
in the bill mentioned and requiring the defendants to convey 
the said fifty-three acres of land to the plaintiff by sufficient 
deed, and also to pay them their costs. From this decree the 
defendants, on the 17th day of September, 1870, appealed to 
this court. 


A. F. Haymond and C. Boggess for the appellants. 


Lee, in support of the decree, relied upon the following 
points: 

1. The bill charges a plain and distinct contract between 
the said Robinson and Boggess, by which the latter was to 
purchase in at the sale then shortly to be made, the sixty-six 
acres of land on joint account, to be divided between them on 
an agreed and understood line—that the said Boggess did 
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make the purchase accordingly, and that it was afterwards 
agreed that Robinson should take for his entire interest in 
the property of Benjamin Robinson, the fifty-three acres allot- 
ted to him, and that the said Boggess should make him a deed 
for the same accordingly. 

2. That these allegations of the bill. were duly taken for 
confessed by the said Boggess at the June rules in 1851, and 
although he subsequently obtained leave to file his answer 
within a limited time, he never availed himself of the leave, 
but died without answering the bill, and the cause was re- 
vived against his heirs in June, 1853, nearly two years after. 

3. That the denials in the answer of the defendants filed, 
though broad and sweeping in their character, yet lose much 
of their force from the fact that they embrace in their scope 
matters as to which the respondents could have no personal 
knowledge whatever. 

4. The contract and agreement alleged in the bill is suffi- 
ciently proven by the evidence. Boggess, the defendant, 
never filed an answer denying it during his life, and the ex- 
istence of such a contract is proven by his own witness, Hor- 
nor, though with the qualification as stated by Boggess that 
Robinson had not paid what he was to pay ; and it is abund- 
antly corroborated by the employment of Denham, the sur- 
veyor, to make the division and allotment of the land be- 
tween the parties, the continued possession of the same by 
Robinson, and its enjoyment by him with the knowledge of 
Boggess after the purchase, and without interruption by him, 
and the repeated recognitions by Boggess that it was Robin- 
son’s land, to different persons, and that he was to makea 
deed for the same to any one he might direct. See the testi- 
mony of Gray, Furner, J. B. Denham, Holder, Coffman and 
Parish. The conduct of the parties is only to be reconciled 
on the theory of a contract by which Boggess was to convey 
the fifty-three acres to Robinson or his appointee. 

5. The agreement between Boggess and Robinson, that the 
former should buy in the sixty-six acres at the sale on their 
joint account, constituted a trust which would not be within 
the statute of frauds, but which it would be the duty of the 
court of equity to enforce without reference to the character 
of the evidence by which it was shown. 
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6. But if this were otherwise, and if the contract were one 
coming within the statute of frauds, yet upon the proofs, such 
part performance of the same has been shown, as according 
to the well settled rules and maxims of the court of chancery, 
will entitle the plaintiffs to a decree for specific performances 
throughout. It is true that Boggess had taken possession of 
the sixty-six acre tract as guardian for the infant children, 
(of whom Robinson’s wife was one,) of John Boggess, who it 
seemed had some claim to this land; and Robinson after his 
marriage with the daughter of John Boggess, took possession 
of part of what was called “the tobacco house field;” but the 
land was sold as the property of Benjamin Robinson, and after 
the contract between Robinson and Boggess, Robinson’s pos- 
session was extended to and defined by the partition made by 
Denham, the surveyor, embracing the whole of the fifty-three 
acres thrown off on Robinson’s side, by the line running from 
the white oak corner to the nearest point on the outer line of 
the tract ; and this possession was held for years by Robin- 
son, under the contract with Boggess, and with his knowl- 
edge and perfect acquiescence. It was therefore a clear case 
of part performance, sufficient under the well settled doctrine 
of the court of equity, to take the case out of the operation of 
the statute of frauds and perjuries. 

7. The pretension now set up that Robinson was to pay for 
the fifty three acres in money is not sustained by the evi- 
dence. In truth, there is no evidence to that effect in the 
case, except the mere declarations of Caleb Boggess ; and the 
whole conduct of both parties show that Robinson’s version 
of the matter is correct, that Boggess was to convey the fifty- 
three acres to him in consideration of his entire interest in 
the estate of Benjamin Robinson, deceased. That he had an 
interest in that estate, (that of his wife and Samuel Boggess,) 
is clear, and the acts and declarations of Boggess, as proven 
in the cause, show that he regarded Robinson as entitled to a 
conveyance of fifty‘three acres in full satisfaction of his in- 
terest, whatever it was. But it seems Boggess claimed that 
Robinson was indebted to him on account of other dealings 
between them, and he determined to withhold the convey- 
ance of the fifty-three acres until Robinson should pay 
him what he then claimed on other accounts. This he 
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clearly had no right todo. Whether Robinson did owe him 
or not on those other accounts is not proven in the cause; at 
least all we have on that subject is the mere unsworn declara- 
tions of Boggess ; but if he were so indebted, that gave Bog- 
gess no right to withhold the conveyance on that account. 
Such indebtedness on other accounts constituted no lien upon 
this land, and there is no pretence of any agreement on the 
part of Robinson that it was to be secured as by a lien upon 
the land. Nor is there any principle in equity upon which 
Boggess could successfully assert a claim to have such merely 
private and personal debt secured as by a lien upon the land, 
with which it was in no manner connected, or upon faith 
of which it was not contracted. The refusal of Boggess to 
make the conveyance upon this account .was a mere as- 
sumption of a power on the part of Boggess, a mere creditor 
at large, which can find no warrant in the rules and princi- 
ples of the court of equity. 


MaxweELL, J. The contract set up in the bill is sufficiently 
definite, and appears to be substantially proved as alleged. 

In respect to the point made that there is a decree against 
Fernando A. Robinson when he is no party to the bill, this 
is an error that might have been corrected in the court below 
on motion, and may now be corrected here. 

The point that there is error because the decree does not 
direct specially whether a general or special warranty deed 
should be made, is not well taken. The defendants can only 
be required to make a deed with special warranty, and the 
language of the decree cannot be construed to require them to 
make a deed with general warranty. 

Whether the decree for costs is as it should be or not is a 
question that cannot be looked into by this court, as the 
appeal cannot be supported on any other ground. 

The decree complained of will have to be corrected as indi- 
eated and affirmed with damages and costs. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 


ARCHIBALD VANDIVER vs. SAUL Hyrer’s ADMINISTRATOR. 
July Term, 1872. 


1, It was not error in the court below to refuse to issue a rule against parties who 
were not named in this suit, to cause them to show for whose use and benefit 
the same was prosecuted. 


b> 


. Oyer of a bond is craved after witnesses have been examined as to the hand- 
writing thereto, and before it is offered to the jury in evidence, and is re- 
fused. After it is introduced, oyer is again craved and allewed. And it is 
held that, under the circumstances, the refusal was not error to the defend- 
ant’s prejudice, as he subsequently had the full benefit of the oyer. 


3. It is further held that permitting the bond to be read as stated in No. 2, after 
oyer craved and refused, is not error. 


4. It is not error to exclude evidence as to statements made by persons who are 
not parties to the suit, concerning the interest such persons have in the 
claim, under the issue raised by the plea of non est factum 

5. A demurrer, which was entered after the bond had been introduced in evi- 
dence and oyer had been prayed and allowed, should have been sustained, 
because it failed to allege the non-payment of the debt by the co-obligors, 
against whom suit had not been brought. 


Action of debt brought to April rules, 1868, in circuit court 
of Mineral county, by Saul Hyre against Archibald Vandiver, 

The defendant pleaded non est factum and payment. 

Before the trial the plaintiff died, and the suit was revived 
in the name of Jacob Hyre, his administrator. 

At the August term, 1870, the defendant asked the court 
for a rule against Reynolds and Welch, attorneys, and James 
H. Trout, sheriff of Mineral county, and Henry Judy, to show 
cause for whose use the suit was prosecuted. His motion was 
predicated upon two affidavits, which purported to state that 
the affiants were informed and believed that the suit was 
prosecuted for the use and benefit of Trout and Judy; who, 
they alleged, were to have one-half of the recovery ; and that 
Jacob Hyre had refused to pay the fee bills in the case, 
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alleging that they were the real plaintiffs. The court refused 
the rule, and defendant excepted. 

The second bill of exceptions was taken because, after the 
first day of the trial, and after several witnesses had been 
examined by plaintiff tending to prove the handwriting of 
the defendant, the former then offered to introduce the writing 
obligatory about which the witnesses had testified, in evidence 
to the jury; to which the defendant objected; whereupon 
the defendant craved oyer. The court refused the prayer for 
oyer. 

The third bill of exceptions was taken because the writing 
obligatory was permitted to be read to the jury as evidence, 
upon the state of facts disclosed in the second bill of excep- 
tions. After the writing obligatory had been read to the jury, 
the defendant again craved oyer, which was allowed; where- 
upon he demurred to the declaration, which was overruled. 

The fourth, fifth, sixth and seventh bills of exception were 
taken by the defendant, substantially because the court refused 
to permit the defendant to prove certain statements of Judy 
as to his connection with the bringing of the suit; also state- 
ments of, and a letter of, Jacob Hyre, administrator, as to the 
connection of Trout and Judy with the case, whereby they 
were to have a certain per cent of the proceeds of the claim, 
if collected. There were some other exceptions in the record 
as to the ruling of the court on the question of instructions 
touching the evidence under the plea of non est factum, but 
they were not considered by this court. 

The following is the writing obligatory and declaration : 

“ ($1,972. ] 

“On or before the first day of March next we, or either of 
us, doth promise and bind ourselves, our heirs, &c., to pay 
Saul Hyr or order nineteen hundred and seventy-two dollars, 
for value received. Witness our hands and seals this 13th 
day of February, 1850: 

“JosEPH DOoRAN, (Seal.) 
“James Fry, (Seal.) 
“ARCHIBALD VANDIVER. (Seal.)” 


“Saul Hyr, plaintiff, complains of Archibald Vandiver, 
defendant, of a plea that he render to the said plaintiff the 
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sum of nineteen hundred and seventy-two dollars, which he 
owes to and unjustly detains from the said plaintiff. And 
thereupon the said plaintiff saith that heretofore, to-wit, on 
the 13th day of February, 1850, the said Archibald Vandiver, 
by his certain writing obligatory, sealed with his seal and 
now to the court here shown, the date whereof is the day and 
year last aforesaid, promised and bound himself, his heirs, &c., 
on or before the first day of March next (meaning thereby 
the ensuing March after the date of said writing obligatory), 
to pay Saul Hyr, or order, nineteen hundred and seventy-two 
dollars, in the said writing obligatory specified, hath, accord- 
ing to the tenor and effect of the said writing obligatory, been 
long since due and payable; and although the said Archibald 
Vandiver hath not paid the said plaintiff the said sum of 
money, or any part thereof, but to pay the same to the said 
plaintiff hath hitherto wholly refused, and still doth refuse, 
and to the damage of the said plaintiff two thousand five 
hundred dollars; and therefore he sues, &c.” 

Verdict and judgment for the plaintiff, August term, 1870. 

The defendant brought the case here for review. 


C. Boggess and Robert White for plaintiff in error. 
C. W. B. Allison for the defendant in error. 


BERKSHIRE, P. The court is of opinion that the circuit court 
did not err in refusing to issue a rule against Trout and Judy, 
founded on the affidavits of Charles H. and Archibald Vandi- 
ver. 

And the court is further of opinion that no error to the 
appellant’s prejudice is disclosed by his second bill of excep- 
tions, as oyer of the bond was afterwards granted, of which 
he had the full benefit. 

And the court is also of opinion that it was not erroneous 
to allow the obligation to be given in evidence to the jury, 
upon the state of facts disclosed by the appellant’s third bill 
of exceptions. 

And the court is further of opinion that the court commit- 
ted no error in excluding the statements of Judy, Trout, 

toderick and Heiskill, and the letter of the appellee, as set 
forth in the fourth, fifth, sixth and seventh bills of excep- 
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tions, as they nor none of them were pertinent to the issue 
before the jury. 

But the court is also of opinion that the court erred in over- 
ruling the demurrer to the declaration, as upon oyer of the 
obligation being granted it thereby became incorporated into 
and constituted a part of the declaration which was fatally 
defective for failing to aver the non-payment of the debt by 
the co-obligors of the appellant. 

And the court is therefore of opinion that the judgment be 
reversed, with costs to the appellant here, and the cause re- 
manded to the circuit court for further proceedings, and with 
leave to the appellee to file an amended declaration if he 
desires to do so. 


The other judges concurred. 


JUDGMENT REVERSED. 


53 
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Ghecling. 


ELEANOR CURRENCE ET AL. vs. MADISON DANIELS. 
July Term, 1872. 


1. A legatee is compellable to sue the personal representative of the testator 
for satisfaction of his legacy ; and in such suit he cannot ordinarily make a 
debtor to the estate a party, because there is no privity between the legatee 
and thedebtor. But there may be special causes where the debtor may be 
made a party. 

2. The bill in this case alleges that the testator in his lifetime advanced to M., 
one of his sons, a certain sum which was separate and independent of the 
share which the said M. was to receive as one of the heirs; and that there 
was an agreement between the testator and M. that the latter should pay 
such person or persons as the testator should direct, by will or otherwise, 
the certain sum ; and that the testator, by the eighth clause of his will, “ de- 
vised and bequeathed ” to the piaintiffs the certain sum. On demurrer it is 
HELD: 

That the allegations, if true, indicate not only collateral circumstances 
sufficient, but also such special case as to justify the making of M.a 
party tothe bill; because holding in his own hands the special funds, 
specifically. bequeathed to the plaintiffs, he could, under those cireum- 
stances, be a trustee for the use and benefit of the plaintiffS. For that 
reason, and to prevent a multiplicity of suits, the demurrer was justly 
overruled 

3. The allegations of the bill are not sustained, it appearing by the clause under 
which the bequest is claimed that the testator acknowledged that the cer- 
tain sums so claimed were an absolute gift to M.,in the lifetime of the for- 
mer, without limitation, condition or circumstance. Nor does the proof 
sustain the allegation as to the agreement. 


Suit in chancery in circuit court of Randolph county, com- 
menced by summons issued 19th of June, 1866, in the names 
of Eleanor Currence and Mary Land, as plaintiffs, against 
Madison Daniels, defendant. 

The bill filed at August rules following alleged that on the 
Ist of May, 1858, William Daniels made his will, w hich, with 
a codicil thereto, dated the 22d of the same month, was ad 
mitted to probate on the 25th of July, 1869, in the county 
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court of Randolph county, the said William Daniels having 
in the meantime died, possessed of a large estate, real and 
personal, which was disposed of by his said will; that by the 
eighth clause of the will the testator had given to his son, 
Madison Daniels, certain personal property and two hundred 
and fifty acres of land in Randolph county, and by the same 
clause gave to the plaintiffs one thousand dollars, equally to 
be divided between them, to be paid by the said Madison 
Daniels; and they claim that it was the testator’s intention 
to charge said legacy to them upon the land given to said 
Madison, and that, whether a charge or not, it was a legacy 
recoverable from the said Madison, and accordingly pray a 
decree against the said Madison for the sale of the land to 
raise the amount of said legacy; or, if the court should be of 
opinion that the legacy was not a charge upon the land, for 
a personal decree against the said Madison for the amount, 
and for general relief. 

The will of the said William Daniels is exhibited as part 
of the bill. The eighth clause thereof is in the following 
words : 

“Wighth. I have heretofore given my son, Madison Dan- 
iels, three valuable horses, a saddle, bed, and good furniture, 
one hundred and fifty-five dollars in money, paid over by 
Samuel Morrison, and two hundred and fifty acres of land, 
which I consider his full share of my estate, and one thousand 
dollars more than his share, which said one thousand dollars 
due me by the said Madison Daniels I will to my daughters, 
Ellen Currence and Mary Land. If my said daughters 
should not be able to recover said one thousand dollars from 
said Madison, they are not to come on any other of my estate 
for the same.” 

At September rules, 1866, the defendant appeared and de- 
mvrred generally to the bill, and the case was set for argu- 
ment on such demurrer. 

At May term, 1867, the cause was remanded to rules for 
further proceedings, on motion of the plaintiffs. 

At January rules, 1868, the plaintiffs filed an amended bill, 
making quite a new and different case. After alleging that 
their respective husbands, whose names were given, were 
dead, and the making of the will and codicil of the said Wil- 
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liam Daniels, and the probate of the same after his death, 
they represent that by his said will one Elmore Daniels was 
named as executor, and that he having refused to act as such, 
one John N. Hughes was duly appointed administrator with 
the will annexed, and that he having died after his qualifi- 
fication, John N. Phares, sheriff of Randolph county, was ap- 
pointed administrator de bonis non with the said will annexed. 
They then proceed to allege that the said William Daniels, 
in his life, had advanced to his son Madison the sum of one 
thousand dollars over and above the share which the said 
Madison was to receive as one of the heirs, and that it was 
agreed between the testator and the said Madison that the 
latter should pay said sum to such person or persons as the 
testator should, by will or otherwise, direct ; and that the tes- 
tator, by his will, had appointed the same to be paid to the 
plaintiffs, but that neither the said Madison nor any of the 
personal representatives of the testator had paid the same to 
them, nor had the said Madison paid the same to either ad- 
ministrator ; that the said Madison refused to pay the same 
to them, and that the personal representatives of the said 
William Daniels neglected and refused to institute proceed- 
ings at law against said Madison to enforce payment thereof. 
The bill made Madison Daniels and Phares, the committee 
administrator de bonis non, parties defendants, and prayed for 
the sale of the two hundred and fifty acres of land given to 
Madison Daniels by his father, in his lifetime, to raise the 
amount claimed as a legacy to plaintiffs under the will, and 
for general relief. 

With this amended bill a deed is exhibited from William 
Daniels to Madison Daniels for two hundred acres of land in 
Randolph county, described by metes and bounds bearing 
date on the 31st day of January, 1857, and admitted to record 
on the same day. This deed purports to be in consideration 
of natural love and affection, and of one dollar in hand paid. 

Another deed is filed from the said William Daniels to the 
said Madison for fifty-nine acres of land on Files Creek, in 
Randolph county, alsodescribed by metes and bounds, bearing 
date on the 21st day of June, 1848, and admitted to record on 
the same day. Thisdeed purports tobe in consideration of the 
sum of one hundred dollars in hand paid. 
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At February rules, 1868, the defendant, Madison Daniels, 
demurred generally to the amended bill, and at the August 
term following, this demurrer, on argument, was overruled 
and the cause sent to rules. 

At the November term, 1868, Madison Daniels filed his an- 
swer. He admits that the plaintiffs are*his sisters and that 
their husbands were dead. He also admits the will of their 
father as exhibited with the bill. He averts to the eighth 
clause of the will and alleges that nothing was given to him 
thereby, the terms of the clause merely expressing what was 
the fact, that the subjects therein mentioned had been there- 
tofore given by the testator to the respondent, and that he 
then thought they amounted in value to one thousand dol- 
lars more than his share of the estate. He alleges that the 
deed of his father for the two hundred acres of land, made 
more than a year before the date of the will, requires noth- 
ing to be paid by him; that when he made his will his father 
had become old and childish, and for some cause was offend- 
ed with him, and that for this reason he had desired by his 
will to take from him what he had previously given him and 
vive it to the other children. He denies that there was any 
agreement between him and his father to pay the plaintiffs, 
or either of them, any sum whatever, and he averts to the 
fact that the testator did not intimate in his will that there 
was any such agreement. He insists that the devise to the 
plaintiffs was an afterthought entirely. 

The depositions of sundry witnesses on each side were taken 
and filed in the cause. 

Jonathan Daniels, a brother of the plaintiffs and of the de- 
fendant Madison, swears to a conversation which he says took 
place not thirty, but twenty-five years previously, or it might 
be a little more or less, between William Daniels and the 
witness, in presence of Madison Daniels, in which William 
Daniels said that Madison was to have the Morrison land 
and the Brooks land and two big horses, and pay the girls 
(the plaintiffs) one thousand dollars at the old man’s death. 
He also swears to a subsequent conversation between him- 
self and Madison, in which he says Madison stated that he 
was to pay the girls one thousand dollars at the death of the 
old man (his father.) He was not on friendly terms with 
Madison. 
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Jacob Daniels, another brother, and who lived for forty 
years close by his father and his brother Madison, proves that 
what he got from the old man was worth from a thousand to 
twelve hundred dollars more than the shares of the other 
children. 

David Lilly swears to a conversation which he says he had 
with Madison about the time of the death of William Dan- 
iels, in 1858, (thirteen years and upwards before giving his 
deposition,) in which he says Madison stated that he was to 
to pay five hundred dollars to Mary Land and the like sum to 
Mrs. Currence, on account of what he had got from his father. 
The witness stated that he had had a fight with Madison 
Daniels, and had brought a suit against him in 1860, and that 
their relations had not been friendly since. 

John B. Earle proves that the relations between Madison 
Daniels and Lilly seemed friendly ; that in 1860 they hada 
fight. 

Allison Daniels, a witness for defendant, proves that in 
1858 an effort was made by William Daniels and Madison 
Daniels to have a settlement: that they could not agree; 
that he then interposed and requested that the old man 
would give him the note he held on Madison and that the 
latter would give him the money he had; that Madison gave 
him the money and he gave it to the old man, and that the 
old man then gave him Madison’s note and he gave it to 
Madison; and that on the same day they all got on their 
horses and went to town to execute the deed to Madison ; that 
in the conversation between them on that day nothing was 
said about Madison’s paying anything to Mrs. Currence or 
Mrs. Land. He proves that the “ Brooks’ Place” (the sixty 
acres conveyed by Stalnaker) was purchased by William 
Daniels and Madison Daniels jointly some thirty years pre- 
viously, and that Madison was to have the land and to pay 
for it. 

Adam Crawford proves that William Daniels told him the 
Brooks land was bought for Madison, and that he must pay 
for it; and that Madison did pay for it. This was about 
thirty years previously. 

John B. Morrison proves that Jonathan Daniels and Madi- 
son Daniels were not on friendly terms. 
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David Goff proves that as attorney for the Stalnakers he 
collected the last payment of five hundred dollars for the 
Brooks land off Madison Daniels. 

Allison Daniels proves that Madison Daniels and his father 
were not on friendly terms after the deed for the two hundred 
acres made by the old man in 1857. He heard the old man 
make threats towards Madison. 

The deed from William Daniels to Madison Daniels, dated 
21st of June, 1848, for the fifty-nine acres called the “ Brooks’ 
land,” the deed from same to same dated 31st of June, 1857, 
for the two hundred acres, and a deed from William Daniels 
to Samuel Morrison, dated 8th of June, 1849, are filed as evi- 
dence in the cause. 

Upon this state of pleadings and proofs the case came on 
to be heard on the 30th of April, 1870, when the court pro- 
nounced its decree against Madison Daniels, personally, in 
favor of Mrs. Currence and Mrs. Land, for the sum of five 
hundred dollars each, with interest thereon from the 19th of 
June, 1866, until paid, and costs of suit. 

From this decree the defendant, Madison Daniels, appeals 
to this court for error in the same to be corrected. 


Lee, in support of said appeal, contended: 

1. That the plaintiffs were not entitled to call the appellant 
in question inany court touching the matter alleged in the 
bill and amended bill, and the demurrers to the same should 
have been sustained. There was no privity between the 
plaintitis and Madison Daniels. They claimed as legatees, 
and that the defendant was indebted to the estate of their 
testator. If so indebted he was lable to be sued by the ex- 
ecutor or administrator only. His failure to sue could confer 
no right upon the plaintiffs to maintain a suitin their names, 


no fraud or collusion being alleged between the defendants. 
The remedy was against the administrator for neglect of duty 


or breach of his trust Plaintiff must show a proper title to 


institute the suit. If he fail to do so a demurrer will lie, and 
a legatee cannot sue a debtor of the estate. Mitford’s Plead- 
ings, 155, 156, 157, 158,. Coop. Eq. Pl., 160 169, 171 to 176. 
Sto. Kq. Pl., §8 227, 260, 261, 262, 503, 504, 508, 514. B ‘own, 
sword vs. Edwards, 2 Ves., 247; Parker vs. Fearnley, 2 Sim. and 
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Stu., 592; Alsager vs. Johnson,4 Ves., 217; Burroughs vs. Elton, 
11 Ves., 29; Long vs. Majestre, 1 John., ch. 305. See especially 
Sto. Eq. Pl., §§ 227, 262, 514, for authority directly in point. 

The agreement to pay the one thousand dollars alleged in 
the bill is not established by the proofs. It is expressly and 
positively denied in the answer of Madison Daniels. The 
only evidence tending to prove it is that of Jonathan Daniels 
and Lilly. Their evidence comes under circumstances en- 
titling it to but little weight. They undertake to speak of 
what they heard Madison Daniels say from thirteen to twenty- 
five years before their depositions were taken. Such evi- 
dence is confessedly the weakest of all kinds of testimony. It 
is to be received with the greatest caution. Simon’s Case, 6 
Carr & Payne, 541, per Alderson, B.; Earle vs. Picken, 5 Carr 
& Payne, 542, per Parke, J.; 4 Black. Comm., 357. See the 
reasons for distrusting this kind of evidence given by Pro- 
fessor Greenleaf. 1 Greenl. Ev.,§ 200. Moreover, both these 
witnesses were on unfriendly terms with Madison Daniels and 
were disqualified from speaking impartially. The pretended 
agreement is expressly disproved by Madison Daniels, whose 
testimony as a witness is taken in the case, and is also dis- 
proved by all the attending circumstances. The “ Brook’s 
land” of fifty-nine acres is distinctly proven to have been 
paid for by Madison Daniels. In the deed for the two hun- 
dred acres made by William Daniels there is ‘no reservation 
of any purchase money to be paid to anybody and nothing 
said about any being unpaid, and this deed was not made 
until after the settlement brought about by the inter- 
vention of Allison Daniels between William Daniels and 
Madison. He proves that the former held a note on the lat- 
ter, which was delivered up on payment of the money by 
the latter, and that the parties then got on their horses and 
went to town to execute the deed: and nothing was said 
about anything to be paid to any other person. William 
Daniels, in his will, does not intimate that Madison had 
agreed to pay any sum of money to Mrs. Currence or Mrs. 
Land. All that can be deduced from it is that the testator 
considered what he had previously given Madison Daniels 
was more than his share of his estate by one thousand dollars, 
and therefore he chose to consider that sum as a debt due him 
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from Madison Daniels, and to divide it equally between his 
two daughters. But apparently conscious that he had no 
valid legal claim against Madison, he takes good care to add, 
that if his daughters should not be able to recover the one 
thousand dollars from Madison, they are not to come upon 
his other estate for the same. All the circumstances of the 
case are utterly irreconcilable with the pretensions now put 
forth by the plaintiffs, and sought to be bolstered up by the 
unreliable and fallacious testimony of two unfriendly wit- 
nesses as to vague and loose statements made by Madison 
Daniels nearly a quarter of a century before. 

3. The allegation of the bill is that William Daniels in his 
lifetime had advanced to Madison Daniels the sum of one 
thousand dollars , which sum “ was separate and independent 
of the share which the said Daniels was to receive as one of 
the heirs of the said testator.” This allegation is not sus- 
tained by the evidence, but on the contrary is clearly dis- 
proved. 

4. The bill alleges that Madison Daniels was to pay the one 
thousand dollars to such person or persons as the testator 
should, by will or otherwise, direct. The evidence of the two 
witnesses relied on is that Madison said he was to pay it to 
Mrs. Currence and Mrs. Land. 

5. The pretended agreement is void under the statute of 
fraud. It was not to be performed until after the death of 
the old man. Thisdid not occur until more than a year after 
the deed was made—the latest period at which the agreement 
could have been made—and there was no note or memoran- 
dum of the agreement in writing and signed by Madison 
Daniels or his agent. Code of Virginia, ch. 143, § 1, p. 627. 


Moorg, J. It is true, a legatee is compellable to sue the 
personal representative of the testator for satisfaction of his 
legacy; and in such suit he cannot, ordinarily, make a 
debtor to the estate a party, because there is no privity be- 
tween the legatee and debtor. But there may be special cases 
where the debtor may be made a party. Story’s Eq. Plead., §§ 
262,514. The amended bill in this case alleges that the tes- 
tator in his lifetime “advanced to Madison Daniels, one of his 
sons, the sum of one thousand dollars, which said sum was 
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separate and independent of the share which the said Dan- 
iels was to receive as one of the heirs of the said testator ;” 
and “that there was an agreement between the said testator 
and the said Madison, that the said Madison should pay to 
such person or persons as the said testator should, by will or 
otherwise, direct, the said sum of one thousand dollars ;” and 
that the testator, by the eighth clause of his will, “ devised 
and bequeathed” to the plaintiffs the said sum of one thousand 
dollars, &c. If the allegations be true, it seems to me they 
indicate not only collateral circumstances sufficient but also 
such a special case as to justify the making of Madison Dan- 
iels a party, because holding in his own hands the special 
funds specifically bequeathed to the plaintiffs, he would under 
those circumstances be a trustee holding the legacy for the 
use and benefit of the plaintiffs. For that reason, and to 
prevent the multiplicity of suits, I think the court did right 
in overruling the demurrer. 

But the allegations of the bill are not sustained. The said 
eighth clause of the will is a positive declaration from the 
testator of a gift of personalty made in his lifetime to the 
said Madison, without limitation or condition, and the land is 
conveyed by deed in fee ; no limitation, no condition, no en- 
cumbrance whatever appears in the deed. The property had 
gone absolutely from the testator, it was an executed gift in 
his lifetime, and he could not dispose of it by his will, be- 
cause it was no longer his property but Madison’s. The proof 
does not sustain the allegation as to the agreement. It seems 
to me the decree is erroneous, and should be reversed, and the 
bills dismissed with costs. 


The other judges concurred. 


DECREE REVERSED. 
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~ 


. The circuit court has no power over an award made in pursuance of a sub- 
mission under chapter 108, Code 1868, except to enter it as the judgment or de- 
cree of the court, or to reject or to refuse toso enter it, or perhaps to recom- 
mit it. 


to 


It was error for the court below to order the sale of real estate in a decree en- 
tering up an award as the decree of the court, When the same was not pro- 
vided for or directed by the award. 


os 


. Judgment or decree in an award, entered up as the? judgment or decree of the 
court, may be enforced by an action at law or by bill in equity; or if the 
award be for the payment of money an execution might issue for the same. 


he 


. The consent orders, &c., in this case entered after the agreement of submis- - 
sion had been filed, were held to have been intended by the parties to facil _ 
itate the proceedings before the arbitrators and the making up of the con- 
templated award. 


The bill was filed in this cause at February rules, 1870, in 
the circuit court of Hancock county, by John E. Stevenson 
against John 8. Walker. It is unnecessary to state the par- 
ticular allegations of the bill, as the question determined by 
this court relates rather to the proceedings upon an award in 
the case, which purported to settle the matters in dispute. 
Generally, however, it may be said that it was to determine 
the character and provide for the settlement of a partnership, 
and that an injunction was granted and receiver appointed 
on the filing of the bill. “ 

Subsequently Walker filed a bill against John E. Steven- 
son and James Stevenson, his brother. Walker answered the 
former bill. 

On the 8th of March, 1870, the parties entered into an 
agreement, submitting to the arbitrament of persons named, 
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“all controversies,” &c., “ provided, however, that the final 
award herein shall be made and filed in the circuit court of 
Hancock county, on or before Ist day of April, 1870.” And 
further, that “the agreement and submission shall end all 
controversies between said parties, and to this end the same 
shall be entered of record in the circuit court of Hancock 
county, West Virginia.” 

On the 26th of March the time was extended until the 20th 
of May, 1870; and again until the lst of July ; at which last 
agreement it was provided that A. M. Flanegin be appointed 
a commissioner to state the partnership accounts, «c. 

On the 27th of July, 1870, the award was made, and it was 
filed with the papers on the 30th following. Summons issued 
to the Stevensons on the ‘8d day of November, 1870, to show 
cause why the award should not be entered up as the judg- 
ment of the court, «ec. 

On the 12th of April, 1871, the following order was entered 
in court by consent : 

“The parties to these causes, by their attorneys, hereby 
agree that they will, within ninety days from the 12th day of 
April, 1871, submit before the judge of this court arguments 
in these causes, and agree that any time after the expiration 
of said ninety days the judge of this court may have entered 
up upon the records of this court any decree that may to him 
seem proper; but this order shall not be considered a consent 
order, or one from which either party could not appeal.” 

On the 15th of July, 1871, the court pronounced a decree 
entering up the award, and providing that if James Steven- 
son did not pay a certain sum found due from him, by the 
award, to Walker, in consideration for a tract of land, in ac- 
cordance with the terms of this submission, within thirty 
days, and also execute his certain negotiable note, in pur- 
suance of said terms, for the residue of said sum not due, then 
the said land should be sold, &c., according to the usual course 
of judicial sales. 

From this decree the Stevensons appealed. 


Peck & Cochran for appellants. 
Wheat & Forbes for appellee. 
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BERKSHIRE, P. The objection urged against the decree 
in this case is, that the court transcended its powers and au- 
thority in proceeding to enforce the provisions of the award by 
decreeing a sale of the real estate mentioned in it, &c., after 
entering it up as the decree of the court, as provided for by 
our statute. And it was maintained that the jurisdiction of 
the court over the cases embraced in the argument and sub- 
mission, terminated upon the filing of the same in court on 
the 8th day of March, 1870. 

The first section of chapter 108 of the Code, p. 569, pro- 
vides for the submission to arbitration of matters of contro- 
versy between parties—whether a suit be pending therefor or 
not—and that the parties thereto may “agree that such sub- 
mission may be entered of record in any court;” and that 
“upon proof of such agreement out of court, or by consent of 
the parties given in court, in person or by counsel, it shall be 
entered in the proceedings of such court, and thereupon a 
rule shall be made, that the parties shall submit to the award 
which shall be made in pursuance of such agreement.” 

The second provides that such submission shall not be re- 
vocable by any party thereto, without leave of such court; 
and that ‘‘such court may, from time to time, enlarge the 
term in which an award is required to be made.” 

The third section provides that, upon the return of the 
award made in pursuance of such an agreement, (whether 
any previous record of the submission, or a rule thereupon, 
has been made or not,) “it shall be entered up as the judg- 
ment or decree of the court, unless good cause be shown 
against it, at the first term after the parties have been sum- 
moned to show cause against it.” In this case the contro- 
versy for which suits were then pending in the circuit court 
of Brooke county, as well as other matters not embraced in 
the suits, were included in the agreement of submssion, 
which submission, it was agreed by the parties, should be 
entered of record in said court. So that, upon such submis- 
sion being filed in court, the case was brought precisely within 
the provisions of the statute just cited. 

The position, therefore, of the appellant’s counsel, in refer- 
ence to the power and jurisdiction of the court upon the filing 
of such submission, would, in the main, be correct, if nothing 








430 COURT OF APPEALS OF WEST VIRGINIA. 


July Term, Stevenson vs. Walker. 1872 


more appeared on the record after the filing of the same, and 
before the return of the award made under it. But by refer- 
ence to the record it appears that within the time named 
numerous orders were made in reference to the time at which 
the award might be made and returned, the mode of taking 
and settling the partnership accounts, the appointment of a 
receiver, the possession of the partnership property, «ec. 
Some of these orders were made by consent, and some at the 
instance of each of the parties. 

From this it would seem that the parties contemplated that 
the cases should remain in court at least until the award 
should be filed and be acted on by the court, in pursuance 
of the provisions of the statute heretofore cited. And it fur- 
ther appears that, sometime after the award made in pur- 
suance of such agreement and submission had been made up 
and filed in the court, an agreement of counsel was entered 
on the record whereby they agreed that they would furnish 
their arguments on the award within ninety days from that 
date, and that the judge of the court might at any time after 
the expiration of the ninety days have entered on the records 
of the court, such decree as to him might seem proper. But 
it was further provided that this order or decree should not 
be considered a consent order or decree, or one from which 
either party could not appeal. 

It is obvious that the orders and proceedings, between the 
filing of the submission and the award, were had and made 
only for the purpose of facilitating the proceedings before 
the arbitrators and the making up of the contemplated award, 
and were not intended by the parties to confer any additional 
jurisdiction or authority on the court with reference to its 
action on the award when it should be made. And it is 
equally clear, I think, that the effect of the later order or 
agreement, made after the filing of the award was not to en- 
large the powers of the court in this respect; but the sole 
object seems to have been to allow to the counsel of the par- 
ties further time, or rather to limit the time within which 
they might submit their arguments, and also to authorize the 
judge of the court to act upon the award in vacation the same 
as the court might otherwise have done at its regular sessions. 

The question immediately before us therefore is this: What 
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8B 
are the powers and jurisdiction of the circuit courts in cases 
of submission to arbitration, under the provisions of the 
statute, with reference to the award made in pursuance of 
such submission ? 

It would seem to be well settled that the only power which 
the courts can legally exercise in such cases is, either to enter 
the award as the judgment or decree of the court, or to reject 
or to refuse to enter such judgment or decree; or perhaps to 
recommit. Post vs. Sweet, 8 Serg. & Rawle, 391; Commonwealth 
vs. The Perjeps Cut Proprietors,7 Mass. 414. And this indeed, 
in legal contemplation, is the extent.of the agreement of 
submission of the parties in this instance, and all that was 
within their contemplation when it was entered into. 

The award and judgment thereon may be enforced, by the 
party agrieved, by an action at law, on the same, or in some 
cases, by bill in equity, and perhaps when the award is for 
the payment of money,an execution might issue for the same. 

From the foregoing view it follows that the decree com- 
plained of, in so far as it goes beyond entering the award as 
the decree of the court and provides for the entering or carry- 
ing the award and decree upon it into effect, is erroneous, and 
for this reason it must be reversed with costs here, and a de- 
cree rendered making the award the decree of the circuit 
court only. 


The other judges concurred. 


DECREE REVERSED. 
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Wheelin. 


M. M. Trims_e et al. vs. O. A. Patron, TRUSTEE. 
July Term, 1872. 


1. P. obtained a rule against T. and others to show cause why a writ of posses- 
sion should not be awarded against them, requiring them to deliver certain 
lands into his possession which had been decreed him ina suit, to which 
they were not parties. They answered that they were in possession as ten- 
ants under S., who had been a party to the suit of P., and that the decree in 
favor of the latter was erroneous, and that S. had deceased since the rendi- 
tion of the decree, and that the bill should have been dismissed as toS. 
HELD: 

I. That even if the bill should have been dismissed as to S., defendants to 
the rule had no right to avail themselves of that question in this ap- 
peal. 

II. For reasons given the decree was not erroneous. 

III. The decree being final as to S., it was unnecessary to suggest his death 
and waive the suit against his heirs in order to proceed with the rule. 

2. A court of equity always has jurisdiction to carry into effect its own decrees 
and is not functus officio until the decree is executed by the delivery of pos- 
session. And where a person, not a party to the suit, is in possession of 
property which is the subject of the decree, and refuses to give it up, it is 
usual to make a rule upon him, and unless he shows a paramount right in 
himself, to order the property to be delivered up, and to enforce such order 
by attachment if necessary. 

3. It is not error to try a eause at the term at which a sheriff is permitted to 
amend his return, showing that a party was duly served with notice, when 
in fact such party had been actually served, in due time, with notice to ap- 
pear at that term. 

4. A rule to show cause, where it begins “The State of West Virginia: To the 

sheriff of,” &c., is held to run in the name of the State. 

. On the hearing of a rule to show cause why a writ of possession should not be 

awarded against the defendants, it is not error to hear oral testimony. 


a 


The appeal in this case was from an order of the circuit 
court of Fayette county, rendered at the August term, 1871, 
on a rule issued on the 7th of June preceding, against M. M. 
Trimble, William Crawford and J. C. Lewis, at the instance 
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of O. A. Patton, trustee, who was plaintiff in a certain suit 
n that court, wherein Thomas Baxter and others were de- 
fendants. A decree in this latter cause had been theretofore 
rendered iu favor of Patton, for certain land involved in the 
controversy, (it was a suit for partition) and the defendants 
Trimble and others, were in possession of the land decreed to 
Patton, as tenants of one Stockton a party to the suit of Pat- 
ton vs. Stockton. Stockton had deceased after the decree and 
before the issuing of the rule. The points involved in the 
case are fully stated in the opinion of Moore, J. 
Trimble and others appealed. 


Miller & Davia for Appellants. 
Patton & Knight tor Appellees. 


Moors J. Trimble, Lewis and Crawford have appealed 
from an order made in this cause, by the circuit court of 
Fayette County, at the August term 1871, awarding a writ 
of possession after the service of a rule to show cause €c. 

The appellants were not parties to the original suit, but be- 
ing in possession of the land decreed to the plaintiff as trustee 
for his wife and refusing to surrender possession thereof, the 
plaintiff applied for a rule against them to show cause why 
possession of the land should not be given to him. The rule 
was awarded May 2\st 1871, directing the appellants to be 
summoned to appear on the first day of the next term of said 
court, and the summons was issued pursuant thereto June 
7th 1871, and duly served on the appellants. On the 26th 
day of August, 1871, the appellants appeared in obedience to 
the summons and filed an affidavit showing that Aaron Stock- 
ton, one of the defendants in the original suit, had died after 
the rendering of the decree awarding the land to plaintiff and 
before issuing of said rule. The plaintiff's counsel moved to 
take up the rule for trial, the defendants to said rule objected 
that one of the defendants to said rule had not been served 
with the summons to answer it, and thereupon the court per- 
mitted the sheriff to amend his return so as to show that the 
summons had been duly executed on all the defendants. The 
defendants then asked time until the next term to prepare 
their defence, the court refused to grant a continuance. The 
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defendants then moved to quash the rule upon the ground 
that it was improperly awarded and did not run in the name of 
the State, but the court overruled the motion and entered judg- 
ment upon the hearingof therule. The plaintiff proved by Wil- 
liam Crawford, one of the defendants to said rule, that he and 
his co-defendants were in possession of the land under the title 
of said Stockton, and claimed possession thereof as tenants of 
said Stockton. The defendants cbjected to the introduction 
of said evidence, but the court overruled the objection and 
awarded the writ of possession. Hence this appeal. 

The appellants insist that the court erred in not dismissing 
the bill with costs as to Stockton. Even if that should have 
been done, I do not discover that the defendants to the rule 
have a right toavail themselves of it in this appeal. 

Stockton was made a party to the original bill, which ex- 
hibited a deed from him conveying the land to William Tomp- 
Kins on the 16th day of January, 1851, and which bill also 
eharged that said Stockton, with other parties interested, 
agreed to divide the lands, in the bill mentioned, between 
themselves, and employed certain parties to make the parti- 
tion; that the parties selected for that purpose made the par- 
tition of the lands, with the exception of one sixth part, 
which interest belonged to Joseph Buster, one of the heirs, 
who about that time had died, and which part yet remained 
undivided. That at the time of the division, Stockton relin- 
quished the interest he held in right of Philip Buster to the 
said undivided portion of Joseph Buster, in consideration that 
the other parties interested would give him, (Stockton), 
choice of lots, which they did, and said Stockton chose a lot 
near the mouth of Loup Creek, and is now called ‘ Loup 
Creek Landing,” &c. That said Stockton entered upon the 
same, and took possession thereof, and then conveyed it to 
said Tompkins, in 1851, as aforesaid, by deed. The bill farther 
alleged, ‘“ The division before referred to, will be seen by map 
and paper herewith filed marked D, containing metes and 
bounds and abuttals, as taken from field notes of surveyor, 
the original, containing the assignments as made by commis- 
sioners as aforesaid, being destroyed. The present paper has 
been, and is now recognized by all the parties as being cor- 
rect, and was afterwards by agreement, entered upon record” 

















COURT OF APPEALS OF WEST VIRGINIA, 43) 





July Tern, Trimble et al, vs. Patton, Trustee. 1872 








&e. Stockton was duly summoned to answer the bill, but 
never answered, and the court decreed in favor of the plain- 
tiffon the 21st day of November, 1868. Stockton did not die 
until some time after. The decree being a final decree, as to 
Stockton, made in his life-time, it was not necessary to suggest 
his death, and revive the suit against his-heirs, in order to pro- 
ceed with the rule. And as one object of the original bill was 
to establish a partition of the land made under an agreement 
to which Stockton was a party, and the evidence of which 
had been destroyed, Stockton was a proper party for discov- 
ery, and the bill should not have been dismissed as to him. 

The appellants insist that the court erred in awarding the 
rule. 

I think not. It is well established that a court of equity 
always has jurisdiction to carry into effect its own decrees, 
and is not functus officio until the decree is executed by the 
delivery of possession. Newman vs. Chapman, 2 Rand, 106; 
and where a person not a party to the suit is in possession of 
the property, and refuses to give it up, the usual course of the 
court is to make a ruleupon such person, and, unless he show 
a paramount right in himself, to order the property to be de- 
livered up, and to enforce such order by attachment, if neces- 
sary. Commonwealth vs. Ragsdale, 2 H. & M. 8. 

The appellants insist that the court erred in compelling 
them to try the cause at the same term at which the process 
was amended. The court permitted the sheriff to amend his 
return on the summons, and certainly it cannot be held a suf- 
ficient cause to continue the case, as the party had in fact 
been summoned in due time to answer the rule at that term 
and could not be prejudiced by the amended return. Nor 
did the court err in refusing to quash the rule. It was pro- 
perly awarded, and it was in the name of the State. Neither 
did the court err in hearing oral testimony at the trial of the 
rule, as that is the usual course adopted by the courts. I see 
no error sufficient to justify a reversal of the decree, and it 
should be affi:med with costs and damages. 


The other Judges concurred. 


’ 


JUDGMENT AFFIRMED. 
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J.S. ARNOLD vs. WRIGHT WELTON, e ai. 


July Term, 1872. 


Where the bill and answer were filed before the law of the Code of 1868, the 
rule of evidence must prevail that the sworn denial in an answer, of a 
material allegation in the bill, must be overcome by two witnesses, or by 
one witness and strong corroborating circumstances. 


Bill filed in the Circuit Court of Mineral County. 


The opinion of Judge Moore contains the points at issue. 
Robert White for the appellant. 
C. W. B. Allison for the appellees. 


Moore J. This is an appeal from a decree rendered by the 
Circuit Court of Mineral County, dissolving an injunction 
order. 

The defendants, at the November Rules 1868, filed their 
joint and separate answers, under oath, to complainant’s bill, 
denying the material allegations of said bill. As the rule of 
evidence then stood the sworn denial in an answer of a 
material allegation in the bill must be overcome by two wit- 
nesses, or by one witness and strong corroborating circum- 
stances. In this case the depositions of the witnesses entire- 
ly fail to sustain the allegations of the bill, but in fact sustain 
the answer of the defendants. No error, therefore, appearing 
in the decree appealed from, the decree must be affirmed and 
costs and damages awarded the appellees. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wheeling. 


WaisHt WELTON vs. JoHN T. PEERCEH, e a/ 


July Term, 1872 


The bill seeks to enjoin the sale ofa trust subject, which trust was given to in- 
demnify endorsers on a note, because, it alleges, the endorsers paid the note 
in confederate money, worth only fifteen or twenty cents on the dollar, and 
asks that an account be taken to ascertain the actual amount or cash value 
of the contederate money thus paid, But the record discloses that the note 
was paid by the endorsers before the rebellion, and before confederate mon- 
ey was known, and therefore it was not error to dissolve the injunction, and 
decree the full amount of money to the endorsers 


3ill of injunction in the Circuit Court of Mineral county, 
filed October rules, 1867, by Wright Welton, against Angus 
W. McDonald, trustee, John T. Peerce and Charles Williams. 

The facts disclosed by the record are about as follows: That 
in 1858, Peerce and Williams endorsed a note in the Bank at 
Moorefield, in Hardy county, for Welton, for the sum of five 
thousand dollars. That it was renewed from time to time 
until December, 1859, when it was protested. That suit was 
brought and judgment obtained by the Bank, against all of 
the parties in April 1860; that the defendant, Peerce, gave 
the Bank a draft on the Merchants’ Bank in Baltimore, for 
the amount of the judgment and interest then due on the 7th 
of June, 1860, due at six months, which he subsequently paid 
at maturity. At or about the time that Peerce and Williams 
endorsed for Welton, he executed a trust deed on certain rea! 
estate, to indemnify them. The trustees had advertised the 
trust subject at the time of filing the bill, which was the object 
of the injunction. The bill claims that, during the war, Peerce 
had paid off the debt due the Bank, in confederate money, 
which the Bank received ; and that at the date of payment, 
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the confederate money was only worth fifteen or twenty cents 
on the dollar, therefore an account was asked to ascertain the 
actual value of the money paid by Peerce to the Bank, which 
sum the plaintiff held himself in readiness to pay. But the 
proofs in the cause disclosed that Peerce had paid the amount 
of the judgment before the rebellion began, and when confed- 
erate money was unknown. 

The court below, in August, 1870, decreed the amount of the 
note and interest to the defendant Peerce, and ordered a sale 
of the trust subject. 

Welton appealed to this court. 


Allison and Reynolds for appellant. 
Robt. White and C. Boggess for appellees. 


MAXweELL J. The appellant has wholly failed to show any 
error to his prejudice in the decree complained of. 

The negotiable note of Welton, in which Peerce and Wil- 
liams were endorsers, was fully paid off by Peerce and Wil- 
liams on the 7th day of June, 1860, by the satisfaction of the 
judgment then paid by them. 

The money to satisfy the judgment seems to have been bor- 
rowed on the draft of Peerce, endorsed by Williams, bearing, 
date June 7th, 1860, and payable six months after date at the 
Merchants’ Bank of Baltimore. 

The amount of this draft was paid by Peerce at its matur- 
ity,and theright at once accrued to Peerce to recover from Wel- 
ton the entire amount of the negotiable note on which he was 
first endorser. 

The questions which the appellant attempts to raise in the 
case donotarisein it. Hogan vs. Duke, 20 Gratt., 244; Michire 
vs. Jeffries, 21 Grat., 334. 

The decree complained of must be affirmed with damages 
and costs. 


The other judges concurred. 


DECREE AFFIRMED. 
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Ancus W. McDoNaAuLp vs. JACOB PEACEMAKER 


Jaly Term, 17 


1. In certain cases of trespass to- personal property, the owner may waive the 
tort, or trespass, and sue in assuimpsit for the value of the property. 

2. A case in which the evidence discloses that assumpsit was the proper rem- 
edy, and not trespass; inasmuch as the defendant, who was a soldier in 
the Confederate service, offered to pay for the cattle taken, at the time of the 
taking, in trade; and did in fact leave a certificate in relation to the pay for 
the plaintif?, who was absent from home 


> 


3. A case in which it was not error to refuse a continuance in the court below. 


Action of assumpsit brought to October rules 1865, in the 
Circuit Court of Hampshire County. The defendant pleaded 
the general issue and two special pleas; the latter alleged 


substantially that the plaintiff sold the cattle, the subject of 


the suit, to the defendant for the use of the Confederate 
army, then in hostility, &e., and that the plaintiff well 
knew they were purchased for such use at the time of the 
purchase; that defendant in fact delivered them to the Con- 
federate army, without any benefit or profit to himself, and 
that such sale was null and void by reason of its being 
against public policy, and therefore not binding on the de- 
fendant. 

Issues were joined on these three pleas, and verdict and 
judgment for the plaintiff March Term, 1569 

The testimony as disclosed by the record, and contained in 
the various bills of exception, was that the defendant who 
was an officer in the Confederate army, went to the farm of 
the plaintiff, when the latter was absent at church, about one 
mile distant, with a squad of soldiers and turned out eight 
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head of cattle, and proposed to the father of the plaintiff, 
who lived at the plaintiff's house, to pay for the cattle in 
bunch cotton at seventy-five dollars per bunch, and cotton 
drilling at one dollar and twenty-five cents per vard. That 
the father refused to take the goods thus offered, alleging that 
he had no authority to sell the cattle as they did not belong 
to him, that defendant might wait until the son, the plaintiff, 
returned avd he would make his own bargains. That de- 
fendant prepared and left with the family of the plaintiff a 
certificate in reference to the pay for the cattle. 

The first bill of exceptions was taken by defendant because 
the court instructed the jury in substance that in order for 
defendant to sustain his special pleas they must believe that 
the plaintiff knew the cattle were to be appropriated to the 
use of the Confederate Government, or was concerned in, or 
operated to, such appropriation, at the time or before the 
cattle were taken; it having been proven that the plaintiff 
subsequently and before the war closed sent the certificate 
before mentioned, to the defendant to get pay for his cattle. 

The second bill of exceptions was as follows: 


“Be it remembered, that at the trial of this cause the de- 
fendant, by his counsel, moved for a continuance of this cause, 
and thereupon it was proven that the former judge of this 
circuit resigned afew days before the beginning of this court; 
that the present judge was, until a few days befere the com- 
mencement of this term, a Senator in the West Virginia 
Legislature, now in session in Wheeling; that till within two 
days of the beginning of the present term it was uncertain 
whether a court would be held at this time; that the defend- 
ant resides in Clarke county, Virginia, and has been in the 
habitof attending this court, though now absent; that one of 
the defendant’s witnesses, John Allen, has been duly served 
with process to this term of the court, but is absent; that 
said witness was the only one of the defendant’s witnesses 
who was present when the transactions occurred which gave 
rise to the present suit. But the court refused to grant such 
continuance, and required the defendant to go to trial. To 
which action of the court the defendant, by his counsel, ex- 
cepts, and prays that this his bill of exceptions may be signed, 
sealed, and enrolled, which is done accordingly.” 
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The third and fourth bills of exceptions were taken be- 
cause the court. on behalf of the defendant, refused to instruct 
the jury, that unless they were satisfied from the evidence 
that defendant took the cattle and converted them to his own 
use, that the action of assumpsit would not lie. And because 
the court instructed the jury that if the defendant took the 
cattle without plaintiff's consent and turned them over to the 
benefit of an unlawful organization with which he was vol- 
untarily associated or to which he belonged, then such act 
was a conversion to his own use, and the plaintiff might 
maintain his action of assumpsit. 


The defendant brought the case here for review. 
Lucas tor the plaintiff in error. 


Allison for defendant in error. 


BerkKsutRE P. The action in this case was assumpsit for 
the price or value of sundry cattle alleged to have been sold 
and delivered by the plaintiff to the defendant. 

The defendant pleaded non assumpsit, and also two special 
pleas ; the latter pleas alleging, in substance, that the cattle 
mentioned in the declaration were sold by the plaintiff to 
the defendant for the use of the armies of the so called Con- 
federate States of America, then engaged in armed hostility 
to the armies and Government of the United States; that the 
plaintiff well knew at the time of such sale and delivery 
they were purchased for such use and purpose ; and that they 
were in fact delivered over by the defendant to the Confeder- 
atearmy, without any benefit or profit to the defendant ; and 
then aver that such sale and delivery were against the public 
policy of the United States, and therefore not binding on the 
defendant, but were null and void. 

Upon these three pleas issue was joined and the trial had. 

The objections urged here against the judgment com- 
plained of were, that if the plaintiff was entitled to recover 
at all for the taking of the cattle, trespass and not assumpsit 
was the proper remedy ; and further, that if the latter action 
would lie, then the alleged sale and delivery of the cattle 
sued for, being against the public policy of the Government 
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of the United States, were consequently null and void and 
the plaintiff could not therefore recover. 

It seems to be very well settled that in certain cases of 
trespass to personal property the owner may waive the tort 
or trespass and sue in assumpsit for the value of such property. 
8 Rob. prac (New) 399, 304 and authorities there referred to. 
1 Chitty’s Pleading 107. 1 A. kK. Marshall 83. 3 N. Hamp. 384. 
2 Gill & Johnson 326, 342-3. 

From the facts disclosed by the record it would seem that 
the defendant himself regarded the transaction, at the time 
of the taking of the cattle in question, in the light of a sale 
rather than of a trespass; and accordingly proposed to and 
promised the family of the plaintiff to pay for them in cer- 
tain trade, and at the same time prepared and delivered to 
them a certificate or paper in reference to the pay for the 
cattle, to be delivered to plaintiff upon his return home. I! 
think therefore that no substantial errors are disclosed by the 
appellant’s third and fourth bills of exceptions. Nor are 
there any,of which he can justly complain, prescribed in his 
first, second and fifth bills of exceptions. 1 think, therefore, 
the judgment should be affirmed aith costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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James F. LEACHMAN vs. THomMa4s G. ADAMSON. 


l. The bill and answers in this suit having been filed prior to the law of the Code 
of 1868, the rule must prevail that, Where an answer is sworn to and is res- 
ponsive to the bill, it requires the testimony of two witnesses, or one witness 
and streng corroborating circumstances, equivalent to the testimony of an- 
other, to overthrow such answer, 


2. A case in which a bill is dismissed by reason of the operation of the fore- 
going rule, 


The bill in this cause was filed at July rules 1867, in the 
Cireuit Court of Jackson county. It alleged, substantially, 
that Adamson, the plaintiff, had, in the year 1856, bought of 
the defendant Leachman, seven hundred trees in that county, 
and paid for them the sum of six hundred and thirty dollars. 
That when he went forward to cut and remove them (the 
plaintiff lived in Ohio) he found that Leachman had sold the 
land on whieh they stood, and he was forbidden to do so. 
That one §. 8. Webster desired to bring suit and act as agent 
for plaintiff, to recover the money paid Leachman ; that per- 
mission was given him aceordingly. And having brought 
suit, subsequently colluded with Leachman and permitted the 
latter to obtain a judgment at law against Adamson, which 
was done in 1860, The bill asked that the judment be set 
aside for fraud, «e. 

The defendants answered and denied fraud. Leachman 
averring that the plaintiff did not remove the timber within 
the timeagreed upon. That in 1858, the plaintiff had brought 
suit to recover the money paid, but after a conversation had 
between the parties, he had agreed that the defendant was not 
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indebted to him and dismissed his suit. That subsequently 
suit was brought by plaintiff for the use of S. S. Webster, 
which suit was tried in 1860, and resulted in a verdict for de- 
fendant. He denied any collusion with Webster, directly or 
indirectly. 

Webster answered, that by the terms of a “compromise 
contract” had between the parties, he was to deliver the 
timber to the plaintiff, which he did in part, and that the 
latter then requested him to bring suit against Leachman for 
his own use, Adamson alleging that by so doing, he would 
avoid the necessity of giving security for costs by reason of 
his non-residence. ‘This suit was tried in 1860, in open 
court anda verdict rendered against the plaintiff. without 
any fraud or collusion between defendant and Leachman. 

This court held that the testimony in the case failed to es- 
tablish the charge of fraud as to Leachman ; and the testimo- 
ny of only one witness tended to show fraud on the part of 
Webster. In November, 1868, the Circuit Court of Jackson 
county, decreed the judgment against the plaintiff null and 
void, and ordered that Leachman pay five hundred dollars to 
plaintiff, subject to a credit of two hundred and eighteen dol- 
lars, as of the date of November Ist, 1858. 

From this decree the defendant Leach man appealed. 


M. Edmiston for the appellant. 
C. Boggess for the appellee. 


BERKSHIRE P. In the view taken in this case, it will only 
be necessary to consider the 10th assignment of error, as it 
comprehends the whole merits of the controversy. . 

The only allegation in the bill, which constitutes a ground 
for the jurisdiction of a court of equity, is the charge of fraud 
and collusion on the part of the appellant Leachman, and S$. 
S. Webster (the latter being the agent of the appellee) in the 
procurement of the judgment, now sought to be set aside, in 
the Circuit Court. And the question now is whether the 
charge is made good by the testimony appearing on the 
record. 

It must be kept in view, that the bill and answers were 
filed prior to the Code of this State, and the answers being 
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sworn to, we must be governed as to the weight and effect of 
them, by the rule of law which prevailed at that time. And 
the established rule was, that where an answer was sworn to 
and was responsive tothe bill, it would require the testimony 
of two witnesses, or one witness and strong corroborating cir- 
cumstances—equivalent to the testimony of another—to over- 
throw such answer. In this case, the charge of fraud and 
collusion is distinctly made against Webster—who was acting 
as the agent of the appellee—and Leachman in procuring the 
judgment in question, but is explicitly and particularly de- 
nied in the separate answers of each of them It is obvious 
that the independent fraud of Webster in the premises, to- 
wards his principals, Adamson & Cook, could not avail them. 
But to affect Leachman, and enable them to prevail in their 
suit, it must be shown that he likewise participated in the al- 
leged fraud. 

From the record it appears that the charge of fraud is pro- 
ven against Leachman by one witness only, and upon the 
most careful consideration, I do not find enough in the cir- 
cumstances of the case to bring it within the rule referred to, 
and to countervail the effect of his answer and that of Web- 
ster’s, although there may be found in the record, indications 
of negligence or mismanagement of the case, at law, by the 
plaintiff’s agent, and that injustice has been done, them. 
And it is with reluctance, therefore, that I have been brought 
to the conclusions indicated. 

The decree must be reversed with cost here, and the bill 
dismissed, but without cost in the Circuit Court. 


The other judges concurred. 


DECREE REVERSED. 
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Joun S. Arnowp vs. BENJAMIN F. KELLEY. 
July ‘Term, 1872. 


1. The Legislature has no power to set aside a judgment, or to empower a court 
to do so, rendered before the passage of the act, no matter how erroneous the 
judgment may be. 


2. * The act of March Ist, 1871, does not operate to furnish immunity for acts done 
or committed by persons engaged on either side of the late rebellion, when 
judgment fer such acts has been obtained prior to its passage. 


Injunction granted June 25th, 1871, in Mineral county 
circuit court. 

The bill alleges that a judgment had been obtained by the 
defendant Kelly. against the complainant, for the conversion 
of the property of the defendant Kelly, during the late rebel- 
lion, and that the complainant was at the time of the conver- 
sion, a regular soldier of the Confederate states’ government. 

That in pursuance of the judgment, a writ of fiert facias had 
been levied on the goods and chattels of the complainant, and 
they were advertised for sale. The complainant alleged that 
such levy and sale would be contrary to the provisions of an 
act passed by the Legislature on the Ist day of March, 1871. 
This act purported to provide against the collection of any 





*Ap Act to protect persons who aided in the late war between the government 
of the United States and a part of the people thereof. 
Passed March 1, )871. 
Be tt enacted by the Legislature of West Virginia: 

That no person who aided in the late war between the governinent of the Uni- 
ted States and a part of the people thereof, on either side, shall*be civilly or 
criminally held liable, found guilty, convicted, have his property taken, sold 
or damaged, imprisoned or burt, because of any act done according to the usage 
of civilized warfare, in the prosecution of said war by either ofsaid belligerents, 
unless the constitution shall, or further than it shall, require such action, as to 
which no opinion is intended to be here indicated. 
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debt, or judgments theretofore acquired, against any person 
who had done or committed any acts, upon either side in the 
late rebellion, in accordance with the rules of civilized warfare. 
The judgment obtained by defendant Kelly, had been affirmed 
by this court prior to the passage of the act, to-wit: on the 
27th of February, 1871. The object of the bill was to enjoin 
the levy and sale under the judgment, by reason of the act of 
the Legislature, which was passed after the judgment was 
obtained in the circuit court, and had been affirmed on a writ 
of error in this court. 

The court below dissolved the injunction and dismissed the 
bill on the 28th of August 1871. 

The complainant appealed 


Robt. White and C. Boggess for the appellant 
C. W. B. Allison for the appellee. 


Maxwet.t J. This is a bill filed under the act of March 1, 
1871, entitled “An Act to protect persons who aided in the 
late rebellion between the government of the United States 
and a part of the people thereof,” to enjoin and set aside a 
judgment rendered before the passage of the act. 

The Legislature has no power to set aside a judgment, or to 
empower a court to set aside a judgment rendered before the 
passage of the act, no matter how erroneous the judgment 
mav be. Cooley’s Cons. Lim. p. 94-95. Griffin vs. Cunningham 
20 Gratt., 31: United States vs. Klein, 138 Wallace. 

The judgment complained of will have to be affirmed, with 
damages and costs. 


Judge Berkshire concurred. 
Judge Moore reserved the right to add a note if he dissented. 


DECREE AFFIRMED. 
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WHEELING Gas Co. vs. THE Crty oF WHEBLING. 
Juiy Term, ts72. 


i. Courts of equity have always had and exercised jurisdiction to interfere to 
set aside awards for fraud, accident, partiality, misconduct or mistake of the 
arbitrators. This power is even reserved to them in the statute providing 
for submissions on the record. 


i) 


. It is not matter sufficient to set aside an award for misconduct on the part of 
an arbitrator, that the arbitrator, prior to his appointment, had expressed 
an opinion as to the merits of the controversy, provided the party selecting 
him was not aware of such expression of opinion, 


$. Arbitrators are called upon to execute a joint trust and ought to look impar- 
tially at the true merits of the matter sabmitted to their jadgment, without 
reference te the manner in which the charge has been placed upon ther. 
In no case can they become an advocate, nor act as agent, for the party ap- 
pointing them. 

4. A charge ina bill that one of the arbitrators acted as the “adviser and parti- 

san”’ of the party appointing or selecting him, is a sufficient charge of par- 

tiality and misconduct, to give a court of equity jurisdiction of a case asking 

to set aside an award. 


5. It is not alone the fact, but the aspect of perfect fairness, Which must be pre-e 
served, and an arbitrator cannot be too careful as to his conduct, holding 
this end in view. [tis nota conscientious intent to be honest, on the part 
of the arbitrator, nor his conviction that he is so, that can suffice, It is his 
external actions that Will be subjected to scrutiny, and if these do not satis- 
factorily bear the test the award will fall, 


~ 


3. There may be ample misconduct, in a legal sense, to make the court set aside 
an award, even where there is no ground for imparting the shglitest im- 
proper motives to the arbitrators, 


. Where an arbitrator attended mainly to the interests of the party appointing 
him, in collecting up and arranging testimony, procuring the attendance of 
witnesses and examining and cross-exanining them, it is sufficient evi- 


dence of legal misconduct to set aside the award, 


- 


. Parties who really intend to have their rights decided by impartial judges 
are entitled to insist that all of the arbitrators shall be impartial. But if 
they are content to submit questions in controversy to those who are Knowm 
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to have formed and expressed opinions upon the subject matter, or who are 
known to have partialities and prejudices for or against the respective par- 
ties, an award made by such arbitrators is binding. 


9 Undersuch circumstances, a gas company, who selected one of its stoekhold- 
ers as an arbitrator. who with the arbitrator selected by the other party 
chose an umpire, ought not to be heard to impeach an award. Especially as 
the testimony discloses that the amount of the award seems to be fair. 

10. Where a submission is not made under the statute, and the award is signed 
by but twoot the arbitrators, the court cannot determine its sufficieney or 
insufficiency for want of jurisdiction 


The facts in this case are, substantially. that the Wheeling 
Gas Companv was a corporation created by act of the General 
Assembly of Virginia, with the privilege to construct and 
maintain gas works in the city of Wheeling, and such privi- 
lege was exclusive for the space of thirty vears; Provided, 
that at the expiration ot twenty vears from the date of its 
commencement. and within six months thereafter, the citv 
of Wheeling should*have the right at the discretion of the 
council thereof, to purchasethe grounds, works, fixtures and 
property of the company, at such terms as could be agreed 
upon between the company and the council, or at the price 
and on the terms to be fixed by the award of three persons to 
be chosen as follows: the first by the company, the second by 
the city, and the third by the two thus chosen. And in 
making up the award the arbitrators were to have regard to 
the then actual value in money of such grounds, works, e., 
and should not take into consideration the value of the fran- 
chises of the charter, or the dividends or profits accruing to 
the stockholders. 

The company organized under this act and began to supply 
gas on the first day of January, 1851. 

On the 38d of January, 1871, the council notified the 
company of the purpose of the city authorities to buy the 
grounds, works, &c., at the price and upon the terms to ba 
ascertained by an award, having previously endeavored to 
negotiate for the same. The company nominated Beverly 
M. Eoff as its arbitrator, the city nominated John McLure, 
and they selected Robert B. Woods. These parties proceeded 
to discharge the duties imposed upon them, and on the 29th 
of May, 1871, McLure and Woods made an award, Eoff dis- 
senting therefrom, ascertaining the price and value of the 
company’s property to be seventy-three thousand six hundred 

i 
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and thirty-seven dollars and fifty cents, and that the city should 
become the purchaser upon the payment of that sum before 
the 30th of June following. On the Ist day of June, 1871, 
the city, through its officers, tendered to the company the 
sum mentioned in the award, which was refused, of which 
refusal the company gave formal notice on the 12th following. 

The city through its Mayor and policemen took forcible 
possession of the works on the 2d of June, the day after its 
tender, and continued to operate them. 

On the 18th of July, 1871, the company filed its bill in the 
circuit court of Ohio county, alleging that by reason of mis- 
conduct on the part of McLure, one of the arbitrators 
the award was null and void, and prayed that the city and 
its agents be enjoined and restrained from operating and 
interfering with the company’s works, and be required to 
account for rates received, kc. The company had previously 
instituted an action of unlawful detainer against the city, 
which was pending when the injunction was granted. An- 
swers were filed to the bill and depositions taken and the 
cause was finally heard on the 12th of March, 1872, when the 
injunction was dissolved and the bill dismissed. 

The misconduct on the part of the arbitrator, McLure, was 
alleged to be that he had formed and expressed an opinion as 
to the value of the comipany’s property before his appoint- 
ment as arbitrator, and therefore was incompetent. Also 
that throughout the investigation of the arbitrators, he acted 
as the adviser and partisan of the city in the procurement of 
testimony and examination of witnesses; the expression of 
his opinion as to the value of different portions of the com- 
pany’s property and in his declaration of unwillingness to 
believe the opinions of the company’s witnesses as to the 
value of the property, before the witnesses were sworn. 

The testimony in relation to this subject, which was the 
only matter considered in this court, will be found in the 
opinion of Maxwell J. 

The plaintiff appealed from the decree dismissing the bill. 


Wheat, Lamb and Pendleton for the appellant. 


Messrs. Lamb and Paull, for the appellants, having exam- 
ined the evidence in relation to the manner in which the 
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arbitration was conducted, proceeded to consider the princi- 
ples of law applicable to the question, as follows: 

The misbehavior or partiality of an arbitrator cannot be 
pleaded, or given in evidence, in defence of an action at law 
to enforce an award. 2 Sto. Eq. § 1452; 1 Wms. Saund. 327, a. 
note 3; Morse on Arbitration, 595, 596; Russell’s Arbitrator, in 
Vol. 63 of Law Library, 509-511, marginal paging. The ap- 
propriate remedy in such cases is in equity. “Courts of 
equity,” says Story, “will in all such cases grant relief, and 
upon due proofs, set aside the award.” 2 Sto. Ey. § 1452; Morse 
on Arbitration, p. 595, 596; Sisk vs. Garey, 27 Md. 401; Shinnie vs, 
Coil, 1 MeCord’s Ch. R. 478: Cleland vs. Hedley, 5 Rhode Island 
168: Russ. Arb. Chap. 9, Sect. 1, p. 614, and Chap. 11, Sect. 1, 
p 666. By the Statute. however, (Cod: of West Va. Ch. 108, 
p. 569; Codeof Va. 1860, Ch. 153, p. 656,) if parties submit any 
controversy to arbitration, and agree that such submission 
may be entered of record in any court, the award in such 
case may be set aside on motion, for errors apparent on its 
face, or where it appears to have been procured by corruption, 
mistake or other undue means, or that there was partiality or 
misbehavior, in the arbitrators or any of them; but it is ex- 
pressly declared that this provision shall not be construed to 
take away the power of courts of equity over awards. 

Partialitvor misbehavior in the arbitrators, or any of them, 
is therefore in equity good eause for setting aside an award; 
and we think both have been clearly shown in the present 
ease. Having, however, already discussed and attempted to 
explain the facts, we propose here only to state the rules of 
the law, which, we think, ought to govern the case, suppos- 
ing that their application will be sufficiently obvious. 

“Tt is acommon practice for the submission to provide that 
the plaintiff and defendant shall each appoint an arbitrator. 
The arbitrators so selected are not to consider themselves the 
agents or advocates of the party who appoints them. When 
once nominated, they are to perform the duty of deciding im- 
partially between the parties, and they will be looked upon 
as acting corruptly if they act as agents, or take instructions 
from either side.” Rus. Arb. Ch. 4, Sect. 5, p. 206-207. 

In Caleraft vs. Roebuck, 1 Ves. Jr. 227, it was said by Lord 
Thurlow, that an arbitrator should be indifferent ; for by con- 
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sidering himself as the agent of the person appointing him, 
he acts against good faith and breaks a most sulemn engage- 
ment. (See also 9 Cushing 572.) , 

In Morse on Arbitration, | aze 106, it is said; “A single arbi- 
trator, agreed upon by both disputants, is not likely to forget 
that he is to be an impartial judge. But where each party 
nominates an arbitrator, the nominee may sometimes be 
tempted to regard himself as specially bound to protect the 
interests of his appointer. The notion, however, is wholly 
wrong. Under no circumstances can an arbitrator become an 
advocate. He is always bound to exercise the highest degree 
of judicial impartiality, without the slightest regard to the 
manner in which the charge has been placed upon him.” 

“To act as the agent of one of the parties regarding the 
matter in controversy, or to receive and act on ex parte repre- 
sentations or evidence, or otherwise permit undue influence 
from any quarter, constitutes such partiality, as will invali- 
date an award.” Strong vs. Strong, 9 Cushing 561, 7th head 
note. 

In the case last cited, the Supreme Court of Massachusetts 
overruled four of the objections taken by the defendant to 
the award, but sustained the fifth one; which was, that one 
out of the five arbitrators was not a disinterested person, and 
had in making the award conducted himself with partiality 
to the plaintiffs (See 9 Cushing 568, and following.) That 
court, then, would not have permitted the award in the pres- 
ent case to stand. 

That the arbitrator should be impartial, belongs to the class 
of principles which are of so elementary a character that they 
are more frequently taken for granted, than expressed or dis- 
cussed. But we may sometimes find it emphatically an- 
nounced, 

In Morse on Arbitration, p. 107, (see also p. 533-4,) it is said: 
“From all the foregoing es af this ak ate may be gath- 
ered the rule that the fundameutal requisite in the arbitrator 
is impartiality.” In this requisite we have endeavored to 
show that Mr. McLure was lamentably deficient. 


‘Where there are several arbitrators, misconduct on the part of any one of 
tie m will suffice to avoid the award of all,” Morse on Arbitration, p. 537, top 
of page 
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In Rus. Arb. p. 185, under the heading, Duty of the arbitrator 
tu receive no evidence unless both parties are present, the author 
lays down asx a rule, that “An arbitrator can hardly be too 
scrupulous in guarding against the possibility of being 
charged with not dealing equally with both parties. Neither 
side can be allowed to use any means of influencing his mind, 
which are not known to and capable of being met and resist- 
ed by the other.” If the city had procured the letter from 
Dr. Connelly, and the “letters and bills of costs and values,” 
it would not have been proper according to this authority, 
for the arbitrators to allow them to be used as the means of 
influencing their minds; and certainly it does not mend the 
mnatter, that the arbitrator himself gathers up ex parte state- 
ments, without notice to one of the parties, and hands them 
over to the other party to be put in evidence: and then founds 
his award upon them. 

After citing some cases on the subject of awards, -it is 
said by Judge Carr, delivering the opinion of the Court in 
Grahan’s Admr’s vs. Pence, 6 Rand. 538, “These are some of 
the cases on the subject. They show that strict impartiality 
must be observed, and that, even where the court think the 
arbitrators have been free from intentional wrong,* they some- 
times set aside their award, because their conduct has been 
such as on general principles cannot be supported.” Speak- 
ing of the particular case then under consideration, he says 
on the same page, “The aspect of the case which strikes me 
as strongest against the award, is the appearance of par- 
tiality which is exhibited.” 

It is uniformly held, so far as our examination of the cases 
go, that if arbitrators hear evidence when the party against 
whom it is introduced has had no notive of the taking of the 
same, or no opportunity for cross-examination, and does not 
consent to its being received, this is misconduct on the part 
of the arbitrators, and the court will set aside their award. 


* There may be ample misconduct in a legal sense to Inake the court set 
aside an award, even where there is no ground of immputing improper motives 
tothe arbitrator.” Rus. Arb. 627; Morse on Arbitration 533-4; Re Brook & Del- 
comyn, 1 Eng.Com,. Law R, 408; 15 Grat. 539; Passmore vs. Pettit, 4 Dallas 271. 

Partialitv, upon which toset aside an award, need not be a corrupt puartiali- 


ty. Shinnie vs, Coil, 1 MeCord’s Ch R, 478 
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In Shinnie vs. Coil, 1 MeCord’s Ch. R. 478, one of the parties 
to the submission procured sundry affidavits, which were 
placed in the hands of the arbitrators the day before their 
last meeting. The party against whom the affidavits were 
read, “had no notice of the time or place of the examination 
of the witnesses, nor of their names, nor the valine matter 
upon which they were to be examined.” The arbitrators 
met, read the affidavits, and rendered an award adverse to 
the party against whom the affidavits were used. The court, 
on bill in equity, set aside the award: deciding, according to 
the head-note of the case, that “An award will be set aside 
where the arbitrators hear evidence without giving the oppo- 
site party an opportunity of being heard and of cross-exam- 
nation. Partialicy, upon which to set aside an award, need 
not be a corrupt partiality.” 


Our ease, we think, is stronger against the award than 


= alll 


Shinnie vs. Coil. In the latter, the attidavit*, thoueh par 


were sworn to. The unsworn statements of third persons 
vere received in evidence against us. The aflidayits in S/ 

vs. Cou were collected up by a party to the submission 
and handed in to the arbitrators. The er parte papers 
eived in evidence against us. were gathered together by 
arbitrator from distant parts, and banded over by him tot 
\ttorney for our adversary, in order that he might introdu 
thei against us, under a rule of procedure, the adoption 
whieh that same arbitrator had procured. 

In Cleland vs. Ileadley, 5 Whede Island 163, the cases on the 
subject were widens considered. “The resuit of these 
cases,” Sit \ the court, “and many others might he added, 
seems to be that the award cannot be upheld where the arbi- 
trator has received evidence from witnesses of which th: 
party had no notice, and no opportunity to be heard in reply 

The policy of the law requires. in order to the 


due administration of justice. that the cause of no party 
litigant should be subject to be intluenced by anythin ad- 
dressed to the mind of the judge, which he has no méans of 


knowing, and has no opportunity to mect. either in argument 

proof.” (See 5 R. 1. 170.) The decision in the case was 
in conformity with these principles. The award was set 
aside upon bill in equity. 
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In the case of Re Brook and Deleomyn, 111 Eng. Com. Law 
R. 403, an umpire received certain evidence, without the 
knowledge of one of the parties to the submission, or any 
opportunity being afforded to him to explain or rebut it.* 
The court of common pleas of England set aside the award. 
“T am convinced.” says Erle C. J., “that none of the parties 
here concerned would intentionally do what is wrong. But 
if such a course were to be sustained, it would open a door to 
the poxsible perpetration of much fraud. This is not a tech 
nical objection. It is one of the first principles in the ad- 
ministration of justice, that the tribunal which is to decide 
must hear both sides, and give both an opportunity of hear- 
ing the evidence upon whieh the deeision is to turn.” See 
paves 415-416. 

“}owever immaterial an arbitrator mav deem a point to 
he,” suvs Russell, (Rus. clrb. 185-6,) “he should be very care- 
ful not toexamine a party or a witness upon it.except in the 


presence of the opponent. The smallest irregularity in this 
respect is often fatal.” 

Dobson vs. Groves, 011 Eng. Com. Law R. 637, decided by thi 
Qucen’s Beneh. is concisely stated in the head-note, as fol 
lows: “Where an arbitrator questions a Witness and receives 
statements from him, in the absence and without the consent 


of a party to the reference, the court will set the award aside, 
without taking into consideration the nature of the state- 
ments or the probability of their having intluenced the de- 
cision.” If the inquiries of the arbitrator and the answers 


} 


thereto were by letter,—if statements taken without the 
knowledge or consent of a party to the reference, were re- 
ceived as evidence against him, without beine sworn to—if 
such statements were collected together, with extraordinary 
diligence, by an arbitrator from various parts of the country, 
and handed over to one of the parties to be used against his 
opponent—and if they did influence the decision, it certainly 


In this case of Re Brook and Deleomnyvn, the arbitrators did not agree. and 
an vuinpire was appointed, Bevan, one of the arbitrators, brought before the 
umpire evidence Which had not been communicated to the other arbitrator, 
and which Delcomyn, one of the parties to the submission, had no opportunity 
of meeting by contradictory evidence, The decision was founded on that fact 
alone. 
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would not weaken the case of the party who seeks to set aside 
the award. 

The case of Re Pleus and Middleton in the same volume, 
page S45, is in substance to the same effect. The arbitrators 
had agreed upon their award except a single item. In 
order to complete it, it was necessary to ascertain the amount 
of interest due by one of the parties to the reference to Miss 
R. The arbitrators by an understanding among themselves, 
questioned Miss R. on the subject separately, in the absence 
and without notice to the parties, and upon her statement to 
each of them being found to agree, made up their award ac- 
cordingly. The court of Queen’s bench, for this cause, 
set aside the award. ‘To uphold this award.” said Coleridge 
J., “would be to authorize a proceeding contrary to the first 
principles of justice. The arbitrators here carried on exam- 
inations apart from each other and from the parties to the 
reference: whereas it ought to have been conducted by the 
arbitrators and umpire jointly, in presence of the parties.” 

These cases overrule Atkinson Vs, lhraham, ] Bos. WV Pul. 
175, and Biqnall vs. Gale, 2 Man. & Gr. 850, (See 51 Ene. Com. 
Law R. 647-8 and 851; Rus. Arb. 186, 187.) 

In Harvey vs. Shelton, 7 Beavan 455, an award was set aside 
by Lord Langdale, Master of the Rolls, on the ground of in- 
terviews having taken place between the arbitrator and one 
of the parties to the reference in the absence of the other. in 
which an item in dispute had been discussed and explained: 
and it was also decided that misconduct on one side cannot be 
set-off against similar misconduct on the other, in order to 
sustain an award. ‘It is,” said his Lordship,” p. 462, “so 
ordinary a principle in the administration of justice, that no 
party to a cause can be allowed to use any means whatever to 
influence the mind of a judge, which means are not known 
to andcapable of being met and resisted by the other party, 
that it is impossible for a moment not to see that this was an 
extremely indiscreet mode of proceeding, to say the very least 
of it. It is contrary to every principle to allow of such a 
thing; and I wholly deny the difference which is alleged to 


“This case and these principles, are cited and approved, 9 Cushing 575, and > 
Rhode Island 16s, 
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exist, between mercantile arbitrations and legal arbitrations. 
The first principles of justice must be equally applied in 
every case. Except in the few cases where exceptions are 
unavoidable, both sides must be heard, and each in the pres- 
ence of the other. In every case in which matters are liti- 
gated, you must attend to the representations on both sides; 
and you must not, in the administration of justice. in what- 
ever forum, whether in the regularly constituted courts or in 
arbitrations, whether before lawyers or merchants, permit 
one side to use any means of influencing the conduct and the 
decisions of the judge, which means are not known to the 
other side.” 

The case before this court is an important one; but it is 
much more important to preserve a principle which is essen- 
tial to the proper administration of justice. It is the man- 
date of the law to the arbitrator, as well as the judge, “ You 
shall not hear the argument and explanations of one party, 
in the absence of the other, unless the latter had the oppor- 
tunity to be present; nor shall you hear statements and evi- 
dence against either party, if taken in his absence, without 
notice to him, or opportunity afforded him to cross-examine, 
or produce explanatory or contradictory testimony.” And we 
may add, * Especially, you shall not make vourself the agent 
of either party, to collect up evidence for him. Every infer- 
ence will be made in favor of your award ; but these are limits 
you may not pass.” 

In Passmore vs. Pettit, 4 Dallas 271, the Court set aside the 
report of the referees because they received a paper as evi- 
dence which the defendants had no opportunity of examin- 
ing. The following extract from the opinion will show the 
principle on which the decision was founded: “ All the tes- 
timony should be heard, all the documents should be seen, by 
both parties in the presence of the referees. but it appears 
that a paper or cx parte affidavit, was produced before the ref- 
erees and umpire, respecting the seaworthiness of the ship, 
(the very gist of the controversy,) which the defendants 
never had an opportunity of reading or examining. The 
referees and umpire are undoubtedly honest men; but they 
have erred in judgment, and their errors cannot be sanctioned 
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by an affirmance of their report, which their errors alone may 
have produced.” 

The case of McAllister vs. Me Allister, 1 Wash. Va. R. 193, has 
never, we believe, been controverted by any Virginia decision. 
In that case, the court set aside an award because improper 
evidence had been received by the arbitrators, without the 
consent of the party against whom the evidence was intro- 
duced.”* 

In Jenkins vs. Liston, 18 Grat. 535, the head-note is as fol- 
lows: “Arbitrators having received a paper, without the 
knowledge or consent of one of the parties to the arbitration 
though they say that their opinions were formed before it 
was received, their award is void.” While the arbitrators 
were engaged in considering the case, a paper written by a 
person in Pennsylvania, was put into their hands as evidence 
by one of the parties to the reference in the absence of the 
other. The arbitrators testified that they had made up their 
opinions before it was shown to them, and that they did not 
use it asevidence. The contents of the paper did not appear. 
(Page 536-7, of the report.) In .the opinion of the eourt it 
was said: “It has always been an object of great concern 
with the courts to keep the administration of justice free, not 
only from partiality, but also from any suspicion thereof. It 
is due to all parties, whether asserting or defending their 
rights in courts of record, or before domestic tribunals of 
their own choice, that they should hear and know every- 
thing alleged or proved in opposition to the rights claimed. 
If, however, evidence in behalf of one party may be secretly 
heard, his adversary is deprived of the right to explain or 
disprove what is alleged to his prejudice. Many cases may 
be found affirming the position laid down. There is no con- 
flict of opinion in regard to the general principle itself, al- 
though there may have been some in applying it to the facts 
in particular cases. * * * * It may, therefore, be safely 
declared that an award cannot be sustained, if made in favor 


“Bo where the arbitrators rejected proper evidence, Ligon vs. Ford, 5 Munf. 10; 
Rus. Arb. 178, at (x.) 

“Tf arbitrators refuse to hear testimony material to the controversy, it is un- 
questionably such conduct as will vitiate the award.” Spencer J. 17 Johns, K, 
410, 411 
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of a party who has secretly offered evidence which has been 
received by the arbitrators while acting in their capacity as 
such. Nor will the case be withdrawn from the operation of 
the general rule, by proof that the award would have been 
the same without such proof. The law in its jealousy, will 
not permit an inquiry into the effect of the evidence so re- 
ceived.* It tends to partiality and corruption, and nothing 
less than the complete vacation of the award will satisfy the 
law. ‘There is no particular reason to impute improper mo- 
tives to the arbitrators who made the award in question; 
they probably received the ey idence in ignorance of the pro- 
prieties of their position.” 

If the statements of Connelly, Goldthorpe and others had 
been taken in regular form of depositions, by proper officers, 
but without notice or any opportunity afforded to us to be 
present during the examination, it will scarcely be contended 
that they would have been admissible against us. We would 
then, at least, have had the security of the oath administered 
to the witnesses to tell the truth, and the whole truth, re- 
specting the matter in controversy.” Are they rendered ad- 
missible because they are unsworn statements, as well as ex 


pu "re. 


} 


As we have stated. two of the arbitrators, on the 29th of 
May, 1871, made the award which will be found on pages 20 
to 22 of the record, the third arbitrator dissenting therefrom. 
Is this instrument an award within the meaning of the 17th. 
of March 18, 1850, or of any effect? It is 


alleged in the bi l that it 1s not. 


section of th 


act 
bil 
The common law rule upon the subject is well settled. 
In Morse on Arhitr tion, page 162, the rule is stated as fol- 
lows: “Unless the statute or the submisson under which the 
or derive their authority pr Vide toa contrary 


arbitrators act 
effect, or unless a contrary intention of the parties can be 


clearly and unmistakably gathered from the submission and 


The rule, that if ex parte statements be improperly received by arbitrators, 
they cannot be heard to say that it had no influence on their award, appears to 
be well established. Walker vs. Frobisher, 6 Ves. 70; Dobson vs. Groves, 51 Eng 
Com. Law R. 637; Cleland vs. Headley, 5 Rhode Island 168, 

Walker vs. Frobisher, 6 Ves. 70, appears to be a leading case on the subject 
which we have been discussing—See 9 Cushing 572; 51 Eng. Com. Law R. t47-s, 
851; 6 Rand. 587; 1 McCord’s Ch, Ly. 43455 R. 1. 1683.29 Barbour 465. 
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attendant facts, the rule is general and imperative that 
all the arbitrators must unite in the award in order to render 
it valid. A different rule is allowed to prevail in matters of 
public concern. Where persons are charged with the per- 
formance of public duties, the decision of a majority is 
usually accepted. So it is with a bench of judges, where the 
concurrence of a majority constitutes the decision of the 
court. But a submission to arbitration is a delegation of 
power for a mere private purpose, and the concurrence of all 
intrusted with the power is necessary to its due execution. 
The rule is thoroughly established both in England and in 
the United States. The submission or the statute under 
which the arbitrators derive their power, may of course stip- 
ulate or declare that an award concurred in by a majority 
shall be valid.” 

The court will find the doctrine here announced fully sup- 
ported by the following authorities—all holding that an award 
by less than the whole number of arbitrators will be void, 
unless it be otherwise provided, in express terms or by clear 
implication, in the submission or statute under which the 
arbitrators act. Jeffersonville Railroad vs. Mounts, 7 Ind, 669; 
Patterson vs. Leavitt, 4 Conn. 50; Cope vs. Gilbert, 4 Denio 347 ; 
Welty vs. Z ntnrye r, 4 Watts 75: Eames vs. Eames, 41 N. H.181: 
Anderson ys. Farnham, 34 Maine 161; Mackey vs. Neill 8 Jones’s 
Law R. 214; Norfleet vs. Southall, 3 Murphey’s No. Car. R. Rt. 
189, 190-1; Towne vs. Jacquith, 6 Mass. 46; Green vs. Miller, 6 
Johns. R. 39; Fetter vs. Rapesnyder, 1 Dallas 293; Bayne vs Gay- 
lord, 3 Watts 301. These cases we have examined. Morse 
refers to several others in support of the same rule, but we 
have not deemed it necessary to consult them. And so far as 
our researches have extended, we have not seen a case in 
which an award by less than the whole number of arbitrators 
was sustained, unless it was, expressly or by implication, 
provided in the statute or agreement that less than the whole 
number might decide. 

A submission to arbitration, whether by statute or agree- 
ment, has been uniformly declared to be a delegation of power 
for a private purpose. Jeffersonville Railroad vs. Mounts, 7 Ind. 
671; 4 Conn. R. 55; 6 Mass. R. 50; 6 Johns. R. 41. 

The cases in which, in the absence of an express provision 
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to that effect, authority has been implied for less than the 
whole number of arbitrators to decide, are but very few ; and 
upon examination, it will be found that the implication has 
been such as to leave no question on the subject. The only 
cases of this sort which we have found, are Berry vs. Penring, 
Cro. Jac. 400; Sallows vs. Girling, Cro. Jac. 277; Battey vs. But- 
ton 13 Johns R 187: Isaacs VS. Beth Hainedash Society, i Hilton 
171, 472. 

In Baticy vs. Button, 15 Johns. R. 187, the parties agreed to 
submit a matter in controversy to the decision of two persons, 
“and in case they could not agree, after due examination 
and consultation in the premises, then these two were to 
‘hoose a third person to arbitrate in conjunction with them.” 
The court held an award valid, which was made by the third 
person so chosen and one of the others, the remaining arbitra- 
tor dissenting therefrom. For, as the two were only authori- 
zed to choose the thirdafter it had been ascertained that they 
could not agree with one another, to require the award to be 


signed by all three, would, said the court, involve a manifest 


absurdity. It would be to require them all to agree, after it 
had been ascertained that two of them could not agre: 
It is not necessary to notice specially the other cases we 


have mentioned in which it was held that there was implied 
authority for less than the whole number of arbitrators to de- 
cide, for in neither of them could there be any doubt, from the 
face of the papers alone, that such was the intention. 

Then, does the 17th Section of the Act of March 18, 1850, 
for, except this section, there is no other part of the act that 
has any bearing on the question,) either expressly or im- 
pliedly, authorize two of the arbitrators to make an award? 

On the contrary, the section expressly provides, that the 
price at which the city is to purchase the property of the Gas 
Company, unless agreed upon between the council of the city 
and the directors of the company, shall be “ fixed, ascertained 
and determined .... by the award in writing of three per- 
sons,” to be chosen in the manner prescribed by the section. 
We take it to bea reasonable construction that when a statute 
says “three,” it does not mean “two,” and that under this 
section the award of two persons would be of no more effect 
than the award of one. 
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Plain words are used. There is no ambiguity in the lan- 
guage of the statute; and according to the established rules 
of construction, the intention must be collected from the 
words used when they are free from ambiguity. We are not 
at liberty to insert words or qualifications into a statute to 
make it conform to our notions of what it ought to be, for this 
would be legislating. Sedgwick on Stat. and Const. Law, 244 to 
246; Woodberry vs. Berry, 18 Ohio 8. R. 482: Denn vs. Reid, 10 
Peters 524; MeClusky vs. Cromwell, 11 N. Y. 601; 21 Howard 
238 ; 22 Howard 191, 293; Cooley on Const. Lim. 55. 

This section uses throughout the common law terms, arbitra- 
tors and award, and we must give to common law terms their 
common law signification and etlect, unless the act itself clear- 
ly indicates an intention tothe contrary. If an act of the legis- 
lature provides for a jury, we are to understand, without any 
express provision to that effect, that no verdict can be ren- 
dered unless they all agree. If on the other hand it creates a 
court of several judges, a council for municipal corporation or 
a board of directors for a private corporation, then a majority 
may decide in all cases in which the statute does not clearly 
indicate an intention to the contrary; forsuch is the common 
law eftect of the expressions used. For the same reason, if it 
speaks of arlitrators and awards, we must give those words 
their common law signification and effect, so far as the statute 
itself does not otherwise provide; and the award must, there- 
fore, be the unanimous decision of the arbitrators unless an 
intention to the contrary be clearly exhibited in the law. 

3ut it is argued in the Answer of the City, that two may 
make an award. because if unanimity be necessary. the right 
of the city to purchase the property might be defeated by the 
Gas Company fraudulently appointing as arbitrator some one 
who would refuse to sign an award, But the difficulty here 
suggested would not be removed by authority to two of the 
arbitrators to make an award. The Gas Company might re- 
fuse to appoint an arbitrator at all, or might appoint some 
one who would refuse to coneur in choosing the third. So 
that, after we make out a constructive authority to two to de- 
cide, the section would be liable to the same difficulty as be- 
fore. In truth, the argument of the City, legitimately ‘car- 
ried out, will lead to this result—that the arbitrator chosen 
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by the city may make the award, because otherwise the right 
of the eity to make the purchase might be rendered nugatory 
by fraud on the part of the Gas Company. , 

The supposed difficulty, in fact, does not exist. Courts of 
Equity have jurisdiction of all cases of fraud. Whatever 
right the city has, if she pursues it by proper and lawful 
means, and is not herself in default, cannot be defeated or 
rendered nugatory by any fraudulent contrivance of the oppo- 
site party; for a court of Equity, if fraud be proved in such 
case, will furnish an adequate remedy. There is just a single 
difficulty here in the case of the citv—it ix not enough to sug- 
gest or allege fraud—it must be proved. 

Thecharter go ve the city the right to purchase or not at her 
own option. The risk of the experiment was thrown entirely 
on the stockholders of the Gas Company. If the undertaking 
proved profitable, the city. of course, would make the pur- 
chase; and the 17th section provided that the profits of the 
business should not he taken into consideration, in determin- 
ing the actual value in money of the company’s property. If 
it proved to be a losing concern, the city would not purchase, 
and the stoc!] 


<holders would lose the money which they had 
invested. 


But they were not to be left entirely to the tender 
mercies of thecity authorities. If the city determined to buy, 
the law intended to secure tothe company, at least, a fair 
equivalent for the property; and the section has, therefore, 
properly provided in effect, that the company, acting in good 
faith, should not be compelled to part with its property ata 
valuation in which the arbitrator selected by itself did not 
concur. If the company acted fraudulently to prevent an 
award, or the city, on the other hand, attempted by fraud or 
force to enforce an award improperly procured, the remedies 
of the parties respectively must be sought from the proper 
judicial tribunals. 

But it is supposed that the question, whether in this case 
two of the arbitrators could make an award, is controlled by 
the rule of construction to be found in the Code of Virginia 
of 1849, page 100, rule third. This rule, in the same words, 
may be found in the Code of 1860, page 114. It is as follows: 
“ Third. Words purporting to give authority to three or more 
public officers or other persons shall be construed as giving 
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such authority to a majority of such officers or other persons, 
unless it shall be otherwise expressly declared in the law giy- 
ing the authority.” 

This was a new provision introduced into the Code of 1849, 
and with the other provisions of the Code took effect on the 
tirst of July 1850; the last chapter, (Chap. 216, Code of 1849, 
page 800; Code of 1860, page 861,) providing that “ All the 
provisions of the preceding chapters shall be in force upon 
and after the first day of July next.’** There was no such 
law in Virginia prior to the Ist of July 1850, for this rule took 
effect on and after, and not on and before that day. 

The charter of the Gas Company was passed March 18, 1850, 
and it was expressly enacted by the 15th and last section that 
it should take eftlect from and after its passage. (Va. Sess. 
Acts, 1849-50, page 156.) The charter, including the 17th 
Section which we have been considering, was therefore in 
force on the 18th of March 1850, while Rule third was not in 
force until July 1, 1850. 

Upon the inducements offered by the charter and the City 
Ordinance of April 29, 1850, the capital stock of the Gas Com- 
pany was subscribed, and the company organized and put in 
operation on the 11th of May 1850. The contract thus con- 
stituted between the Gas Company on one side, and the State 
of Virginiaand City of Wheeling on the other, was complete, 
and the rights of the company under the 17th section as well 
as the other provisions of its charter, were vested and fixed 
beyond recall, before rule 3d had gone into operation. ‘The 
Legislature had not reserved any right to alter the charter ; 
and therefore, even if it had intended by the adoption of this 
rule to change the operation and effect of the 17th section, it 
could not do so, for all the rights of the company under its 
charter were protected by the provision of the Constitution 
of the United States, that no state shall pass any law impair- 
ing the obligation of contracts. 

But no change was intended. When the Legislature de- 
clared that the charter should take effect on the 18th of March 
1850, and that Rule 3d should not be in force until July 1, 
1850, they in effect declared that the latter should not apply 








The Code was passed in August 149. Code of IM9, page 47. 
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to or control the operation of the former, for this would be to 
vive force and effect to the latter before the Ist of July 1850, 

The 1Sth section of Chapter 16 ot the Code, (Code of 1849, p. 
101-2; Code of L860, p. 115-116.) shows clearly the effect of the 
provision suspending the operation of Rule 3d until July 1, 
Iso0. No right accrued or claim arising before that day could 
be in any manner whatever affected by that rule. The words 
of this Isth section, leaving out such of them as have no ap- 
plication to the case in hand, are as follows: “No new law 
shall be construed in any manner whatever to affect any right 
veerued or claim arising before the law tikes effect.” 

Having obtained the award of the two arbitrators, the city 

uthorities proceeded to put it into execution, in military 
stvle, by a surprise. They seem to have determined that no 
time should be allowed the enemy for consultation or prepara- 
tion. 

Phe award was inade on Monday, the 29th of Mity, and ae- 

epted by the City Council at a meeting held on the evening 
of the 50th, and the Mayor, with the Gas Commissioners pre- 


1 
t 


V iously ippointed ry the city, directed to carry it into eftect. 
Taking it for granted, without inquiry that the Gas Company 
would not consider itself bound by the supposed award, the 
Sist of May and part of the Ist of June, appear to have been 
ipplied by the Mayor and commissioners to negotiating for, 
ind obtaining by loan or otherwise, the ne essary. quantity of 
legal tenders to be offered to the. omMpany. No notice of these 
proceedings seems to have been given to the company: and 
the first intimation which the company or any of its officers 
had, that a tender of the amount awarded would be made, 
Was obtained by accident during the forenoon of Thursday, 
the Ist of June. 

On the afternoon of that day, the Mayor and commissioners 
nade a formal tender of the money, at the otlice of the Gas 
Company on Monroe street, to the president and secretary of 
the company, along with a deed to be executed by the com- 
pany for its property and works: and a paper was read to them 
by the Mayor claiming possession of the property. The 
officers of the company declined to receive the money, assign- 
ing as areason that they had no authority to receive the 


same, and stating that a meeting of the directors of the ecom- 
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pany would be held next day, the second of June, to consider 
the matter. The Mayor and commissioners thereupon de- 
posited the money in the Merchants’ National Bank of West 
Virginia at Wheeling, subject to the order of the Gas Com- 
pany, and then proceeded to the works and took possession 
of the same; and the city has ever since retained posxses- 
sion. 

The officers of the company had no authority to take the 
money or execute the deed, involving as it did the transfer of 
the charter of the company, and the extinguishment of its 
corporate existence as well as the sale of all its property and 
privileges. Their action in the case was eminently proper, 
to call a meeting of the directors at the earliest moment pos- 
sible to consider the matter. 

It is said in 2 Parsons on Contracts, p. 639-640, Edit. of 1866, 
that “a tender need not be made to a creditor personally; but 
it must be made to an agent actually authorized to receive 
the money.” But it is scarcely necessary to cite authorities 
for the proposition that a tender to an oflicer or agent not au- 
thorized to receive the money is of no efleet whatever as 
against the principal. Inthe present case. even if the award 
was valid, the tender was a useless and unavailing ceremony. 
The city should have given notice of what it demanded, to 
the company through its president or secretary, and awaited 
for a reasonable time the action of the proper authorities of 
the company in relation to such demand. If they refused to 
comply, (and any unreasonable delay on their part in re- 
sponding to the demand would be equivalent toa refusal,) the 
rights of the city, whatever they might be, would be com- 
plete. 

It ix provided by the 17th section of the act of March 15, 
1850, that after an award of “three persons” made in con- 
formity with that section, then, “Upon complying with the 
terms of the award thus made, the said company shall, by 
proper deeds or other instruments in writing, convey and 
assure to the said city of Wheeling the said lots of grounds, 
buildings, apparatus, works, fixtures and property of said 
company, together with this charter ;’ and “upon said pur- 
chase being made as aforesaid, this charter, together with all 
the franchises, rights and privileges granted, or intended to 
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be granted under it, shall be vested in the city of Wheel- 
ing.” 

The award of itself, even if properly made, conveyed no 
title to either the property or the charter of the (ias Com- 
pany: and even if we suppose the award to be valid, and the 


} 


tender to have been duly made, the city took possession of 
property to which it had no title, and is exercising privileges 
and franchises which have never been vested in it. 

These provisions, no doubt, were put into the act in their 


present form, in order to protect the rights 


yt both parties. 
{n award might be improperly made: and, we think, the 
‘ase here supposed has actually happened. Before it could 


+ 


be required to transfer its propertyvwind charter, the company 
would have the right to show, if it could, that the award was 
not such a one as it was bound to respect or ob: vy. On the 
other hand. if a proper award was made and the city was ready 
and willing to comply with it on her part, then, if the Gas 
Company refused or unreasonabl\ lelayed to execute the 


] 


proper deeds or other instruments of w riting, a bill for the 


specitie performance of the award would furnish a ready and 
adequate remedy for such default Jones vs. Boston Mill Cor- 
poration, + Piek. 912 to olo; Akely vs. Akely, 16 Vermont, 400; 
2 Sto. kg. & 1408. a. 

When the money Was tendered on tlre | <t of June. a dleed 


for its property and charter to be executed by the Gas Com- 


pany was also tendered. \n hour ifterwards the city had 
taken possession of the property and seized upon the fran- 
chises. The eagerness of the city authorities would brook no 
lelav. There was hardly time to read the paper: and cer- 


| 
t 


tuinly none wax allowed for the officers of the Gas Company 
to consult counsel and take advice upon it, in order to ascer- 
tain whether it was such an instrument as the company ought 
ty execute. or obtain from the directors or the stockholders 
the nece Ssary order for its execution. 

Yet for two hundred vears at least, it has been re garded as 
settled law, that “w here one is bound to seal a deed, he may 
re quire a rensoniable time to show it to counsel.” Symes VS. 
Smith, W. Jones's Rep. 314. Even if the deed was all right, 
and such as ought to have been executed, we were not bound 


to re spond instanter tothe demand for its execution. 
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We do not propose to examine the evidence found in the 
record respecting the proceedings of the city commissioners 
and police officers in seizing upon the property and franchises 
of the Gas Company immediately after the tender: nor to ex- 
pose the miserable pretence, on which the city seems to rely, 
that the company voluntarily surrendered possession to the 
city. The superintendent and hands in the employment of 
the company at the works had no authority to surrender the 
property and rights of their employer to another. nor does 
the evidence show that they did so. But even if it were true 
that the city authorities took advantage of their ignorance 
or their necessities to indyce them to make such surrender. it 
certainly would not mitigate the outrage which was practiced 
upon us. Nor do we propose to discuss the doctrine that the 
city ix under no obligation to assert her rights. whatever they 
may be, before the judicial tribunals to which we all look for 
protection, but in the exercise of the sovereign rights which 
have been claimed for her, may use the force that she controls 
to seize and hold whatever property or privileges she supposes 
herself to be entitled to. We take it for granted that such 
doctrines can have no countenance here, and that the strong 
and the weak are all equal before the law. 

We trust that there is enough in the record to satisfy your 
Honors that the city took possession of our property and 
franchises. without title thereto. She can, therefore, deriv 
no advantage from the possession thus obtained. “It is 
maxim of law recognized and established,” says Broom, (/e- 
gal Mavims, p. 275 to 295, marginal paging, 6th Am. Edit. 
“that no man shall take advantage of his own wrong; and 
this maxim, which is based on clementary principles, is fully 
recognized in courts of law and equity, and indeed admits ot 
illustration in every branch of legal procedure.” Repeating 
the language of Lord Cottenham in Hawkins vs. Ilall, 4 Mylne 
& Craig 281, he states it to bea principle invariably acted 
upon by courts of equity, that “the author of a wrong, who 
has put a person in a position in which he has no right to 
put him, shall not take advantage of his own illegal act; or 
in other words, shall not avail himself of his own wrong.” 
This principle is older than the common law itself for it was 
fully recognized and asserted more than thirteen hundred 
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years ago in the Digest of Justinian—“ nemo ex suo delicto, 
meliorem suam conditionem facere potest’ —no one can make his 
own case better by hisown wrong; a rule which we commend 
to the attention of our city authorities, both with reference 
to the present case, and others of similar character. 

Perhaps we do not comprehend the difficulties which the 
Judge of our circuit court intimated to exist upon the ques- 
tion of jurisdiction: for we must take the liberty of saying, 
the authorities on that point of the case seem to be clear, 
decided and uniform. 

Unquestionably, a court of equity has jurisdiction to set 
aside an award, if inisbehavior or partiality on the part of 
an arbitrator be shown. We have already cited authorities 
to that point, and shall not repeat them: and this principle 
alone is sufficient to sustain our bill,on the question of juris- 
diction. But the Judge of the court below did not feel him- 
self at liberty to look into the record to ascertain what were 
the facts, or whether there had been misbehavior and par- 
tiality or not. 

If our argument has not been wholly unsuccessful, we have 
the sole and exclusive privilege of usine the streets, alleys 
and public grounds of the city of Wheeling for the purpose 
of lighting said city with gas, and of exercising the fran- 
ahises conferred upon us by our charter for the purposes con- 
templated by it, until that privilege and these franchises 
shall have terminated in the manner prescribed by law. 
These are rights which have beén granted to us by statute, 
“the assent of the council of said city, being first had and 
obtained.” We may therefore resort toa court of equity to 
defend them from inyasion. 

“ An injunction,” says Judge Story, (2 Sto. hq. 8th dit. p. 
108, Sect. 927,) “will be granted in favor of parties possessing 
a statute privilege or franchise to secure the enjoyment of it 
from invasion by other parties ‘ 

So, in 2 Redfield on Railways, 3d Edit. pages 542 to 344, it is 
stated that “ Equity exercises a jurisdiction of a preventive 
character, by way of injunction, in regard to alleged infringe- 
ments of the exclusive franchises of corporations, which is of 
avery important character.” After mentioning several de- 
cided cases, the author adds: “There are many other cases 
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taking substantially the same view of the propriety of equita- 
ble interference to proteet corporations against infringements 
of their corporate franchises.” 

Direct decisions to this effeet will be found in the Boston 
Water Powe r Company Ys. Boston & Worcester Railroad. 16 
Pick. 512, (see opinion of Chief Justice Shaw, pages 520, 525, 
526:) Boston & Lowell Railroad ys. Salem & Lowell Railroad, 
2 Gray es er Bn fie ld Tall Brid gy Vs. Huriford & New Tlaven 
Railroad. 17 Conn. 65-66. 

The celebrated case of the The Charles River Bridge vs. War- 
ren Bridge. 7 Pick. 344 and 11 Peters 420. was a bill in equity 
filed by the Charles River Bridge asking for an injurction to 
protect itself in the enjoyment of the exclusive privilege 
which it chaimae d under its charter. The case occupies near 
two hundred pages in Pickering’s report, and over two hun- 
dred in Peters’, and was discussed by able counsel and deci- 
ded by able judges ; but it never occurred to the eounsel or the 


eourt thiit the case was one of which the court of equity hacl 


’ 


not jurisdiction. The Bridge Proprietors vs. Hohoken Company. 
Il \ allace I 16, and the Binghampton Bridae, 2 Wallace én were 
eases of the like kind, in which it did not occur to the counsel 
or the eourt that there was any diffleulty about the question 
of the jurisdiction of a court of equity to secure by injunetion 
a statute privilege or frane hise from invasion. 

In the case of Osborn vs. The Bank of the United States, 0 
Wheat. 758. the Bank sued in equity to protect itself in the 
enjoyment of its corporate franchises, and the question was 
directly raised whether the case was one of equity jurisdic- 
tion. “The Sth objection” said Chief Justice Marshall, page 
S88, “is, that the case made in the bill does not warrant the 
interference of a court of chaneery.” A few sentences from 


‘ 


his opinion will show how this objection was disposed of. 
“The appellants,” he said, page S41, “admit that injunctions 
are often awarded for the protection of parties in the enjoy- 
ment of a franchise, but deny that one has ever been granted 
in such acase as this. But although the precise case may 
never have occurred, if the same principle applies, the same 
remedy ought to be afforded. The interference of the court 
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in it. But if, instead of a continued participation in the 
privilege, the attempt be to disable the party from using it 
is not the reason for the interference of the court rather 
strengthened than weakened ” = & It requires no 
argument to prove that the injury is greater, if the whole 
privilege he destroyed, than if it be divided.” &e. 

The principle is very clearly laid down in the case of the 
(Central Brid q Corporation Vs, City of Lowell, 4 Grav 179-480). 
“The case set out in the bill.” Saves the court, “is clearly 
within the equity jurisdiction of the court. The plaintiffs 
are a corporation established ly an act of the Legislature, 
which confers upon them a franchise of a public nature; they 
are, and for a long time have been in the possession and en- 
joyment of this franchise and in the exercise of the rights and 
duties with which thev are ¢ lothed Uy\ thelr charter: the acts 
of the defendants alleged in the bill and adimitted by the an- 
swer, if illegal and without right, tend direetly to the dis- 
turbance, dispossession and destruction of their franchise, and 
to the deprivation of all thie rights and privileges conferred 
upon them by law There can be nodoubt that such a injury 
and invasion of the rights of a corporation are in legal con- 
tem plation a nuisance, and that the only full and adequate 
remedy therefor is to be found ina resort to the equity pow- 
eis of the court.” 

On the 16th of June 1871, the Gas Company commenced an ac- 
tion of unlawful entry and detainer against the City, the Gas 
Commissioners, the Mayor and his policemen, to recover pos- 
session of the lots which the defendants had seized upon. 
This suit is still pending: and the City in its Answer sets it 
up asa bar to our suit in equity. 

According to the Code of West Virginia hap. 8h. ati, 1f an 
unlawful or forcible entry be made upon lands, the party so 
turned out of possession, no matter what right or title he had 
thereto, may recover the possession ly the writ of unlawful 
entry and detainer. By that suit, therefore, we may recover 
possession of certain lots of ground, if we show that the city 
or her agents unlawfully entered upon or dispossessed us of 
the same; but we recover for the unlawful entry, no matter 
what right or title we have thereto. The suit will decide 
nothing respecting the right or title; nor will it restore to 
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us, the privileges and franchises of which we have been de- 
prived. For them, our only remedy is by bill in equity to 
restrain the city and its agents from interfering with our 
corporate rights. The suit at law, and the suit in chancery 
are, therefore, distinct in their object and effect. 

But if they were both for the same purpose, and co-exten- 
sive in their object and effect, a suit at law cannot be pleaded 
in bar or inabatement ofa suit in chancery. If both are pend- 
ing at the same time, a court of equity, on the petition of the 
defendant, may require the plaintiff to eleet which suit he 
will prosecute, Sto. Nq. Pleading $742. 

We do not controvert the rule that a disputed title to 
land is the proper subject of an action of ejectiment. Unless 
a court of equity, upon other grounds, has jurisdiction of the 
ease, the plaintiff must resort to the appropriate action at 
law to establish his title. But a statutory privilege or a cor- 
porate franchise cannot be recovered by an action of eject- 
ment. We cannot at law effeetively enforce our exclusive 
right to use the streets, alleys and public grounds tor the 
purpose of lighting the city with gas, or secure ourselves 
against molestation in the exercise of the franchises confer- 
red by our charter. We cannot at law have an account of the 
profits made by the city, or which she ought to have made, 
during her usurpation of our franchises and privileges ; and 
this of itself would furnish sufficient ground of equity juris- 
diction. And the court of equity having properly jurisdic- 
tion of the cause on any ground, and having proper parties 
before it, will decide the whole case and do complete justice 
between the parties, even whenone or more of the matters in 
controversy, if it stood separate and alone, would be the pro 
per subject of an action at law. 

An action of ejectment is strictly contined to the title to 
land. Aneasement, or the privilege which one party may 
have in or over the land of the other, cannot be recovered by 
ejectment ; nor will an action of trespass lie for any interrup- 
tion or molestation in the exercise of the right. Warwick vs. 
Mayo, 15 Grat. 545 to 550: Polling vs. Mayor of Petersburg, 3 Rand. 
563, 572 to 574. The ric] t to use the streets &e. for the pur- 


pose of lighting a city with gas isa mere easement. IWash- 


burn on Fasements. p. 601 of 2d Edit. (marginal paging, 513- 
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514; and says Judge Story, “ Where easements or xervitudes 
are annexed by grant, covenant or otherwise, to private es- 
tates * * the due enjoyment of them will be protected 
against encroachments by injunction.” 2 Sto. Ey. 8th Edit. 
p. 108, $927. 

The Case of the Attorney Gene “al V8. the She the lil Gas Consu- 
mers Company, 19 Eng. Law & Eq. R. 659, 3 D. M. & G. 304, 
S. C. was cited for the city during the argument in the circuit 
court. But we trust the opposite counsel will excuse us for 
saying that it has no application to the present case. It was 
in substance as follows: 

The Shetlield United Gas Light Company, incorporated for 
lighting Sheflield with Gas, had the privilege of using the 
streets fur laying down and repairing their mains and pipes. 
After they had been in operation some years, a new company, 
the Sheffield Gas Consumers’ Company was organized for the 
sume purpose; and when the new company were about to 
commence operations, the old one filed a bill for a perpetual 
injunction to restrain the new company, from digging ap the 
streets or damaging the mains or pipes of the plaintitts, which 
it was alleged they must do to a very great extent. Subse- 
quently the Attorney General was made a party and the bill 
was turned into an information and bill, with an additional 
allegation that if the defendants were allowed to proceed, 
their works would cause a public nuisance, continuously re- 

ns) 


curring. ‘The court upon the evidence, at the hearing dis- 


missed the information and bill, holding that there was no 
such injury to the mains and pipes of the plaintiff, or such 
obstruc tion of the streets to be apprehend d, as to justify the 
interference of a court of equity upon the ground, either of 
private injury or public nuisance 

Our ease is one for the redress of private wrong, and the 
doctrine of public nuisance is not involved. In the case of 
the Sheffield Gas Companies, it will be perceived, that while 
the old company had aright to use the streets for laying 
down and repairing their mains and pipes, they had not an 
exclusive right. They had a right themselves to use thestreets 
for that purpose—they had no right to exclude any other 
party from using the streets for the like purpose, except upon 
the ground that such use would necessarily damage the mains 
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and pipes which they had laid. And so far as the question 
of an infringement of private right was concerned, this was 
ground upon which the case of the plaintiffs was put—there 
was no pretence that there was any thing in the act of par- 
liament to confer upon the old company a right to the exclu- 
sive use of the streets for the purpose of lighting the town 
with gas. Butin our case the statute is clear upon the point. 

It was argued in the court below, that even if there was mis- 
conduct and partiality in the conduct of the arbitration, and 
evidence was improperly received against us without our 
consent, yet as we have not shown the sum awarded to be in- 
adequate, we have proved no damage and therefore are not 
entitled to relief. 

We think it does not appear upon the record that the award 
does not give us a just compensation for our property ; though 
it will be manifest on the whole case, that the plaintiff, while 
endeavoring to show that the arbitration was improperly 
conducted, did not suppose it to be proper to investigate the 
question of value, any farther than it might bear upon the 
question of misconduct and partiality. 

[f the arbitration was improperly conducted and er parte ev- 
idence improperly received against us without our consent, 
the effect of such evidence is immaterial. Principles which 
are essential to the administration of justice, and which must 
be maintained inviolate, are involved; and the law in its 
jealousy will not permit an inquiry into the effect of the evi- 
dence so received, or of the influence so exerted. The award 
is void, even if it were shown affirmatively that the decision 
would have been the same if it had not been made under im- 
proper evidence. Jenkins vs. Liston. 15 Grat. 535; Dobson ys. 
Groves, 51 Eng. Com. Law R. 637; Walker vs. Frobisher, 6 Ves. 
70; and other cases before cited. 

The two arbitrators have awarded $73,¢ 
value of the property, without taking into consideration the 
value of the franchises of the charter or the profits of the bu- 
siness. But we are entitled to those franchises and profits, 
until our right thereto has been terminated in conformity 
with the provisions of our charter. If, as we suppose, it has 
never been terminated, we are now entitled tothem. The 
city has dispossessed us, in violation of the law, of franchises, 
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business and property, and tell us: You have not been in- 
jured for we ofier you the value of the property alone. 


Wheat & Forbes for the appellants also submitted, in sub- 
stance, the following remarks: 

The controversy between the parties to this suit has grown 
out of the 17th section of the act to incorporate the Wheeling 
Gas Company, and the very extraordinary proceedings of the 
corporate authorities of the city of Wheeling, in clear viola- 
tion, not only of the letter but also of the true intent and 
meaning of thatsection. Before discussing that section, we beg 
leave to call attention tothe following rules of interpretation : 

Potters’ Dwarris on Statutes, &e., Rules 2,9, 10, 18,19 and 
20 of American Rules, pages 145-4-5 and 6, and the cases 
cited : 

Jackson vs. Lewis. LZ Jol nson, (N. ¥ ) 479: The cople VS. 
N.Y. Cent. R. R. 0o..18 N.Y. 78; Weller vs. Harris, 20 Wend., 
(N. Y.) 561-2; M Cluskey vs. Cromwell, 11 N. Y. 691-2. 

The seventeenth section of the act incorporating the 
Wheeling Gas Company has no need of interpretation. It is 
expressed in clear and pr cise terms; its sense is maniiest, 
and leads to nothing absurd; there can be no reason not to 
saat 


accept the sense which it naturally presents. o zo else- 


where in search of conjectures, in order to restrain or extin- 
euish it, is to lude it.’ 


A brief analy 


sitv of observing the rules whieh have been cited. 


sis of the section will demonstrate the neces- 


The first clause grants to the Gas Company “the sole and 
exclusive privilege of using the streets, alleys and public 
grounds of said city for the purpose of lighting said city with 


gas, for the full term and period of thirty year- from the time 


said company shall commenze the supply and distribution of 


gas, of which time notice shall be given by said company, to 
be entered am nest the records of said ‘ity; the assent of the 
couneil of said ci ¥ being first had and obtained, as herein 
before pro\ 

It is denied that the General Assembly of Virginia had the 


power to grant this sole an lexclusive privilege—first, because 


such grant was contrary to the fourth article of the bill of 


rights prefixed to the Constitution of Virginia, “that 10 man, 
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er set of men, are entitled to exclusive or separate emoluments 
and privileges from the community, but in consideration of 
publie services, which not being descendible, neither ought 
the offices of magistrate, legislator or judge to be hereditary ;” 
and second, because such grant is contrary to public policy. 
If this question should be at all material in this case; if 
the right to use the streets and allevs was a matter in contro- 
versy, it would not be difficult to show, under the authorities 
cited on the other side, that the plaintiff, the Gas Company, 
held and enjoyed this right as a matter of contract, as set out 
in their charter, both with the State of Virginia, (the State 
ot West Virginia), and the city of Wheeling. It is respect- 
fully submitted that the cases cited: The Norwich Gas Light 
Co. vs. The Norwich City Gas Co., 25 Conn.; M’Cune vs. Nor- 
wich City Gas Co., 50 Conn., are not analagous either in the 
facts admitted or proven, or in the propositions of law applied 
by the court. In the latter case the court simply decided, 
that “in the absence of any contract, express or implied, and 


where thi chart r of the com pani) contains no provisions on the sub- 


ject, a gas company is under no more obligation to continue to 


supply its customers, than the vender of any other article.” 
In the former, the court determines that the claim of the Nor- 
wich Gas Light Co. to the exclusive use of the streets and 
alleys of that city isa monopoly, and therefore against the 
Declaration of Rights, Art. 1, of that State: [which, so far as 
it has been quoted in the opinion of Hinman J., seems to he 
substantially the same as the provision in our State Consti- 
tution before quoted,}| and that the grant of such exclusive 
use of the streets. &c., was against publie policy. The dis- 
tinction taken in this opinion between the charters for ferries 
and bridges. and those ordinarily granted to gas companies, 
is very proper for consideration of this court, in examining 
the act of the General Assembly incorporating the Wheeling 
Gas Company. It is respectfully submitted that this act 
srants to plaintiff its franchises and privileges, upon terms 
and conditions, constituting a valid and sufficient considera- 
tion, at least so far asthe city of Wheeling is concerned. 
Without adverting to the various terms and conditions, in 
relation to the protection of the use of the streets, in the laying 
down and repairing of the mains; the limitation of the price 
at which gas shall be furnished to private consumers; the 
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obligation laid on the company to furnish consumers neces- 
sary burners and other fittings, upon contracts between them 
and the company; and others of like character, we call your 
attention to the clause requiring the company to furnish gas 
to the city of Wheeling as a corporation, “for lighting the 
public buildings, streets, alleys and public grounds, at a rate 
not exceeding that charged to the city of Pittsburgh by the 
gas company of that city; the duty imposed upon the com- 
pany, to supply gas to lines of pipes laid down by the city, 
to furnish gas to the street-lamps bevond the range of the 
mains laid down by the company; the obligation imposed 
upon the company, to complete their works, “ with sufficient 
apparatus to supply gas for not less than two thousand burn- 
ers, and lay down not less than ten thousand feet of gas pipes 
for conducting said vas through the streets. alleys and public 
grounds of said city on or before the Ist day of December, 
1851. and several others of like kind. But especially do we 
call attention to the proviso of the seventeenth section under 
which this controversy has arisen. We think, as before 
stated, that the charter of this company is a tri-parte con- 
tract between the State, the city and the colupanyv: and if it 
were at all material to the questions now betore the court. it 
eould be shown that the exclusive right to the use of the 
streets and alleys of the city has been vested in the plaintiff. 

The submission provided for in the seventeenth section 
being statutory. its terms and provisions are not within the 
control of either party. On the one hand is a municipal 
corporation claiming to represent the whole population of the 
city, and on the other a private stock company, the value of 
whose stock, property, franchises and privileges, are of course 
at all times greatly dependent upon the favorable considera- 
tion of the same people: and what is of far greater interest 
and importance, its very continued being and existence de- 
pend upon the true intent and meaning of this section, and 
its honest and faithful observance and fulfilment. It may 
very reasonably be presumed, that all the terms and stipula- 
tions contained in this section, were carefully considered by 
all interested before embodied 1hi it. The record shows. ill 
the bill, the answer of the City of Wheeling and exhibits, 


that the terms, stipulations and condition of this section, 
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were the subject of negotiation between the city and the pro- 
ject ors of this Gas Company, before the passage of the act; 
and between the city and the commissioners named in it, 
after its passage. 

In his “Conflict of laws” 17, the learned Justice Story says 
—“‘arguments drawn from impolicy, or inconvenience ought 
to have but little weight. The only sound principle is to 
declare ita lex scripta est, to follow and obey. Now if a princi- 
ple so just could be overlooked, could there be well found a 
more unsafe guide in practice, than mere policy and conveni- 
ence. Men, on such subjects complexionally differ from each 
other; the same men differ from themselves at different times. 
The policy of one age may ill suit the wishes and policy of 
another. The law is not to be subject to such tluctuations.” 
In the case of Hadden vs. the Collector, [5 Wall, 8. C. R. at p. 111,] 
Justice Field says, ‘** What is termed the policy of the govern- 
ment with reference to any particular legislation is generally 
a very uncertain thing, upon which all sorts of opinions, 
ach variant from the other, may be formed by diiferent per- 
sons. It isa ground much too unstable upon which to rest 
the judgment of the court in the interpretation of statutes. 
It is idle therefore to contend, that the Legislature intended 
any thing else than is expressed in the language of the stat- 
ute, because of any supposed policy, plans or purposes, of 
either of the parties to this statute; nor can the mode of ac- 
complishing any intent of the statute be improved or in any 
manner changed, by any consideration of convenience or ib- 
convenience; to all such ‘tis enough to say,—’tis not so set 
down in the law.” 

It is true, that the section under consideration, intends to 
confer upon the city of Wheeling the right to purchase the 
property of the company, and acquire upon completing the 
purchase thereof, in the mode therein provided, the rights, 
privileges and franchises conferred upon the company by the 
act. But these things can only be done in the mode provided 
by the section itself, in the absence of any agreement between 
the city and company. 

As was said by Baldwin J., in delivering the opinion of the 
court, in Voorhees vs. Bank of the United States, [10 Peters 471], 
“a proviso, in deeds and laws. is a limitation or exception to 
a grant or authority conferred; the effect of which is to de- 

















COURT OF APPEALS OF WEST VIRGINIA. 479 


July Term, Wheeling Gas Co. vs. The City of Wheeling 7 1872 
clare, that the one shall not operate, or the other be exercised, 
unless in the case provided.” The seventeenth section enacts 
that the plaintiff should have the sole and exclusive privil- 
ege of using the streets, alleys and public grounds of the city 
for the purpose of lighting the said city with gas, for the full 
term and period of thirty years, from the time said company 
should commence the distribution and supply of gas; then 
follows the proviso, authorizing the purchase of the company’s 
property by the city, and the exercise of its franchises and 
privileges, by the acquisition of itscharter. Permit us briefly 
to analyze the proviso. It is so simple and plain as to need 
no interpretation, 

Firat 
mencement of said exclusive privilege hereby granted, and 
within six months thereafter, the City of Wheeling shall have 





‘Upon the expiration of twenty years from the com- 


the right” to purchase the prope rty of the Company it may be 
here remarked, that throughout the whole of these proceed- 
ings, the authorities of the City, and their legal advisers, 
have acted as if thisright to purchase was in effect the same 
as the right to condemn the lands of an individual citizen, 
for the public use, under the writ ot ad quod dam num; or un- 
der the provisions of the 52d Ch. of the Code. 

Second.— At the price and upon the terms to be agreed be- 
tween the council of said City, and the directors of said com- 
pany, or, to he tired. ascertained and determined in the following 
manner ; By the award in writing of three persons, to be chosen, 
the first by the Directors of the suid Company, the second by 
the council of said City, and the third by the two thus 
chosen.” 

There is nothing in this submission, to indicate that an 
award might be made by any less number than three: and 
therefore the common law must prevail, and the award to be 
valid and binding, must be made by the three arbitrators. 
“Unless the statute or the submission, under which the arbi- 
trators act and derive their authority, provide to a contrary 
effect, or unless a contrary intention of the parties can be 
elearly and unmistakably gathered from the submission and 
attendant facts, the rule is general and imperative that all 
the arbitrators must unite in the award in order to render it 
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valid. A different rule is allowed to prevail in matters of 
public concern. Where persons are charged with the per- 
formance of public duties, the decision of a majority is usual- 
ly accepted. So it is with a bench of judges, where the con- 
currence of a majority constitutes the decision of the court. 
But a submission to arbitration is a delegation of power for a 
mere private purpose, and the concurrence of all entrusted 
with the power is necessary to its due execution. The rule is 
thoroughly established both in England and the United 
States.” 

See Morse on Arbitration and Award, p. 162 and the cases 
there cited. 

Third.—“ (‘pon complying with the terins of the award thus 
made, the said company shall by proper deeds or other instruments 
in writing, convey and assure to said city of Wheeling, the 
said lots or grounds, buildings, apparatus, works, fixtures and 
property of said company, legether with this charter, to be here- 
after held used and enjoyed by the said city for the benefit of 
the inhabitants thereof.” 

By this clause, the act provided the mode, in which the title 
should be vested in the city of Wheeling, as well to the pro- 
perty of the Company, as also to the charter. The convey- 
ance by the Company to the City, of all their property to- 
gether with their charter, was a condition precedent to their 
acquisition by the latter. 

Fourth.—“ Upon said purchase being made as afor said, this 
charter, together with all the franchises, rights and privileges 
granted, or intended to be granted under it, shall be vested 
in the said city of Wheeling for the common benefit of the in- 
habitants thereof.” 

This clause confirms the view presented under the prece- 
ding one, that the conveyance of the company, by deed or 
other proper instrument in writing, was intended to be a 
condition precedent. It was surely not intended that the au- 
thorities of the city of Wheeling should determine the valid- 
ity of any award that might be made, and upon a tender of 
the amount therein named, [even when legally made, ] should 
forcibly enter upon the possession of the property, franchises, 
rights and privileges of the Company. The claim that this 
possession was surrendered by the Company, is, as shewn by 
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the record in this case, utterly false and untrue, and the flim- 
siest of the many pretenses made and acted upon by the au- 
thorities of the city and their advisers. The whole proceed- 
ings may be justly characterized, asa high handed outrage 
upon the plaintiff’s rights. 

Fitth—“ And if upon the expiration of said term of twenty 
years, the said city of Wheeling shall not make the said pur- 
chase, in the mode and upon the terms prescribed by this section, 
the said city shall have the right to make the said purchase 
upon the expiration of any and every succeeding five years, 
upon the same terms and in the same mode, at least six monthy’ 
notice of such intention b2ing given in writing to said com- 
pany by said city; and all contracts or other acts of said com- 
pany, which shall be made, entered into or attempted, for the 
purpose of lessening, impairing or reducing the value of said 
lots or grounds, apparatus, pipes or fixtures, rights, franchi- 
ses and privileges, made in anticipation of the said purchase, 
shall be utterly null and void.” 


Upon being notified of the pretended award, although the 
city by its officers and agents, backed by the police, had ta- 
ken possession of the property of the company, with the strong 
hand and maintained that possession by measures of intimi- 
dation, the officers of the company. the President, Secretary 
and Iirectors, awaited until after the 30th of June 1871, the 
expiry of the six months after the expiration of the twenty 
vears, for a further development of the very extraordinary 
proceedings of the authorities of the city. They anticipated 
that proceedings would have been instituted to enforce the 
specific performance of the award, in which suit all questions 


] 


could have been fully and fairly tried, and finally determined 
by the tribunal established by the Constitution and laws of 
the State. Disappointed in this expectation, on the 16th of 
June 1871, under the instructions and by the authority of the 
Directors of the company, a writ of unlawful entry and de- 
tainer against the city of Wheeling and others, was sued out 
of the Clerk’s office of the circuit court for Ohio county to re- 
cover the possession of the real estate of the plaintiff, upon 
which the saidcity, by its agents and officers, had unlawfully 
entered ; and after the six months had elapsed within which 
the City had the right to purchase the property of the com- 
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pany and acquire its rights, privileges and franchises, on the 
6th of July 1871, the plaintiff filed the bill in this cause, and 
prayed “that the said defendants and each of them, and all 
other officers and agents of the city of Wheeling, be severally 
enjoined and restrained from interfering with, controlling or 
operating the works of the company, the plaintiff; from man- 
ufacturing, distributing or selling gas and collecting the price 
thereof from consumers ; from interfering with the sole and 
exclusive privilege of the plaintiff of using the streets, allevs 
and public grounds of said city for the purpose of lighting 
said city with gas, subject to the restrictions and limitations 
contained in said charter ; or with the right of the company 
to manufacture and sell gas to be used for the purpose of 
lighting the city of Wheeling, and the streets and public 
places thereof, and any buildings and houses therein contain- 
ed, and to use, operate and manage the works and apparatus 
of the plaintiff for that purpose; and from preventing, ob- 
structing or interfering with the exercise by the plaintiff of 
ail and singular the powers and privileges conferred upon it 
by its charter for the purposes aforesaid.” 

Plaintiff further prayed “that the said City of Wheeling 
may be compelled to account for and pay over to the plaintiff 
all the moneys which have been, or may hereafter be collected 
and received by its agents, from the sale of gas, and the pro- 
ducts of the manutacture of gas; and also all moneys 
which ought to have been so collected and received ; and all 
losses which the plaintiff has sustained or may hereafter sus- 
tuin by reason of the unlawful acts of the said defendants 
and each of them. The plaintiffs alsoask such other and 
general relief as the court may see fit to grant.” 

The city of Wheeling and two of the other defendants hav- 
ing severally answered, and the City having demurred, on 
the 18th of July 1871, by consent of parties, it was ordered, 
that the cause should come on to be finally heard on the Ist 
of August then next, on the bill, answers, demurrer, «c., and 
such depositions, &c. Upon the final hearing, and after ar- 
gument of connsel, upon the 12th of March 1872, the court ad- 
judged, ordered and decreed, “that the injunction prayed for 
by the complainant be refused, and the bill of complainant be dis- 
missed,” with costs to the defendants. 
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Before considering the first objection raised by the defend- 
ants to the prayer for an injunction, that the court has no ju- 
risdiction to award it, in such a case, it is proper to remark, 
that the prayer of the bill is two fold, and therefore if, upon 
final hearing, the Judge was of opinion that the court had not 
jurisdiction to award an injunction as prayed for, and refused 
it, surely it was error to dismiss the bill. The 17th section of 
chapter 138, page 633,0f the Code provides: “ Where an in- 
junction is wholly dissolved, the bill shall stand dismissed, 
of course with costs, unless sufficient cause be shown 
against such dismission. The court shall enter such dis- 
mission on the last day of such term.” Upon comparing 
this section with the l4th section of chapter 179, p. 738 of the 
Code of Virginia of 1849-1860, it will be found that the follow- 
ing words have been omitted from the Code of West Virgin- 
ia: “* when the case is in the circuit court, at the next term, 
and when it is in an inferior court, at or before the second 
term after the dissolution, whether monthly or quarterly.” 
Of course, the omission does not affect the question as to the 
dismissal of the bill with costs, simply for the reason that the 
Judge came to the conclusion, that the plaintiff was not en- 
titled to the relief by injunction. In the R. C. of 1819 of Vir- 
vinia, the same provision is found in section 60, chapter 66, 
p. 208, and in no wise amended by the act of 16th of April 
1831, in any manner affecting this question. 

The same provision is found in the act of January 20, 1804, 
section 38. (R.C. of 1808, vol. 2, p. 29.) “Lhave traced this 
provision to the act of 1804, for the purpose of showing that 
where injunction has been awarded, and therefore wholly dis- 
solved, it is not proper to dismiss the bill, where, from the 
prayer of the bill and allegations upon which the prayer is 
founded, the plaintiff shows equity in his bill, apart and dis- 
tinct from the prayer for an injunction. In Pitts vs. Aidwzll, 
decided in the Supreme Court of Appeals in February 1812, 
(3 Munf. 88,) the court held that an appeal from an order dis- 
solving an injunction could not be taken, but only from the 
dismission of the bill; and it was further held, “it is not compe- 
tent toa complainant to dismiss his own bill, and then object, 
in an appellate court, that the prayer thereof has not been 
decreed in his favor.” In the case of flough vs. Shreeve, 
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(4 Munf. 490,) the court says “that, as the bill of the appellant 
had a double or two-fold object, first, to enjoin the appellee, 
Benjamin Shreeve, from harrassing him with vexatious actions 
of trespass, and secondly, to obtain a decree for the overflowed 
land in controversy, the cause is not within the intent or 
meaning of the 3d section of the act of the 20th of January 
1804.” This was in 1815. In the case of Singleton vs. Le wis 
and others, (6 Munf, 397,) the same point was decided as in the 
last case, that a bill of injunction ought not to be dismissed 
at the next term after dissolution under the same act, if 
such bill have other objects, besides those embraced by the 
injunction. This was in 1819. In Pulliam vs. Winston and 
another, (5 Leigh 524, in 1834,) under the same provision as in 
our Code, the court say: “ But there can be no question that 
this decree must be reversed, upon the authority of the cases 
of Hough vs. Shreeve and Singleton vs. Lewis. In those cases 
it is decided, that the provision of the statute under which 
the county court proceeded in dismissing the bill, does not 
apply toa bill which is not merely a bill of injunction, but 
has other objects besides those of enjoining a judgment at 
law.” 

It is conceded on all hands, that the circuit Judge, having 
come to the conclusion that he could not award the injune- 
tion prayed for by the plaintiff, decided nothing else, and dis- 
missed the bill. In doing so, he certainly erred. The case, 
it is true, came on for final hearing, and it cannot be claimed 
that this wasa dismissal under the statute, for the reason, 
first, that the injunction was not the whole object of the bill, 
and second, the other prayers to vacate the award and for 
the amounts were clearly proper. It is equally true, that in 
his decree, he assigns no reason or ground for the dismissal, 
and it may be claimed that whilst he found no authority for 
awarding the injunction, he, at the same time, found all the 
other questions presented by the bill against the plaintiff, 
and therefore dismissed the bill. It cannot be denied, but that 
if satisfied that the injunction should be denied, the circuit 
court should have decided upon the validity of the award; 
and if that were found to be invalid, should then have order- 
ed the accounts asked for by the plaintiff. Under either as- 
pect of the case, this court will now proceed to pronounce such 
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decree as should have been rendered by the circuit court, and 
remand the cause for further proceedings to be had in con- 
formity thereto. Under the allegations of the bill, all the 
material and substantial parts of which have been, as we res- 
pectfully submit, fully sustained by the evidence, the plaintiff 
had clearly sustained wrong; its rights had been violated and 
usurped by the City, in the most flagrant manner, with a 
presumption and wantonness that would be ludicrous, were 
not the consequences so gravely injurious, not merely to the 
rights and interests of this particular plaintiff, but to all our 
long settled and well established principles and maxims, gov- 
erning the rights of property, whether corporate or indi- 
vidual. 

Was the award a valid one, under the 17th section of the 


charter of the company ? 


and if valid, were the authorities of 
the city justifiable in taking possession of the property and 
franchises with the strong hand? Was the title cast upon 
the city by operation of law, upon the rendition of the award 
mentioned in the 17th section? Does not the act require the 
deed or other proper instrument in writing of the company 
conveying their property and franchises to the City, as a eon- 
dition precedent ? Does this coup d’eat of the authorities of 
the City justify the claim, that they are in such peaceable 
nud quiet possession as to deny to the company any right to 
contest the validity of their proceedings ”? 

The decision of these and other pertinent questions is par- 
amount to that other question touching the jurisdiction of 
the circuit court to award the writ of injunction. If this 
court decide, as we confidently claim must be the result, that 
the award is invalid and void, it is, at least in the opinion of 
the counsel preparing this brief, perfectly immaterial whether 
an injunction is awarded or not. The decree of which we 
complain must be reversed and an account ordered. This 
settles the case as justice and right require it should be settled. 
The fourth section of the Ch. on Awards, (Code of West Vir- 
vinia, p. 569,) whilst limiting the power of the courts of law, 
in setting aside an award, expressly provides: ‘“ But this 
section shall not be construed to take away the power of courts 
of equity over awards.” This power and jurisdiction of 
courts of equity are so well settled that nothing need be here 
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said in their vindication. In this case the city has not 
adopted such course of proceeding as would submit the ques- 
tion of the validity of the award toa judicial examination 
and decision. In an award between individuals, whether 
made for payment of money or doing or not doing anything ; 
whether the submission be under rule of court or not; wheth- 
er suit be pending or not: no one ever before claimed that the 
award executed itself against the consent of either party; or 
that a judgment or decree of a court of competent jurisdic- 
tion, was not essential to its full, fair and just enforcement. 
We insist that, against the consent of this plaintiff, the city 
could only avail itself of the right to purchase the property 
and franchises of the company under the seventeenth section, 
by bill in equity to enforce the award, and requiring the 
company to account, «c. 

But having adopted the role of the highwayman: acting 
upon the assumption that might makes right: treating it as 
what was some years since called a case of military necessity : 
the plaintiff was compelled to file this bill, alleging that the 
award was void, should be vacated for the reasons and causes 
assigned, and praying the accounts, &c. The plaintiff had 
availed itself of the statutory remedy, to recover possession of 
its lots and the works thereon erected: but by common con- 
sent the trial has been delayed, until the court of equity shall 
decide upon the validity of that pretended award, and the 
proceedings of the authorities of the city of Wheeling under 
it. 

The question of the jurisdiction of the circuit court, to 
award the injunction, which was refused in this case, has 
been already so fully discussed in a printed argument on 
behalf of plaintifi, that it is not deemed necessary to dis- 
cuss it further in this brief; especially as we deem it a sub- 
ordinate one. We look upon the injunction, as auxiliary to 
the other relief sought by the bill. We cannot refrain, how- 
ever, from the suggestion, that the writ of quo warranto, being 
a proceeding of a quasi criminal character, is not such a relief 
as would redress the wrongs of which this plaintiff reasonably 
complains, and is not deemed a sufficient reason why this bill 
should have been dismissed. VanCortland vs. Underhill, 2 
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Johns. Ch. 360; Ludlows vs. Simond, 2d Cases in Error, N. Y. 
(cited as Caines’ Cases,) 40-56. 

The remedy does not reach the wrong. The judgment 
would be no redress to the plaintiff, even if all it alleges and 
claims in the bill should be conceded. This is equally true 
of the injunction, except as auxiliary to the relief and re- 
dress which the plaintiff prays: an account, if the court be 
first satisfied and so decree, that the award is a nullity. 

In the case of the Commonwealth vs. the James River Com- 
pany, 2 Virginia Cases 109, it was determined that the failure 
of an incorporated company to do its corporate duty, is an 
injury, and that an information in the nature of a quo war- 
ranto, is the proper remedy by which totry and decide, 
whether the charter of the company ought to be nullified and 
vacated, or to prevent the company from receiving tolls. 

So also, as the styleof the writ implies, when a corporation, 
whether private or municipal, undertakes the exercise of a 
franchise not conferred, or prevents a franchise granted to 
the prejudice of the public interests and policy, the same 
remedy, by information in the nature of such writ, would 
doubtless appty. We also refer to Angell & Ames on Cor- 
porations, sections 753-734-736 and 764. 

In the case of Com. vs. The Union Insurance Companytn New- 
buryport, 5th Mass., 230 Ch., J. Parsons says: “ Informations 
of this sort are properly grantable for the purpose of inquir- 
ing into the election or admission of an officer or member of 
a corporation, when moved for by any person interested in, 
or injured by such election or admission, if the same was un- 
duly made. * * * * Weare well satisfied that a corpor- 
ation, as well when ercated by charter under the seal of the 
Commonwealth as by statute by the Legislature, may by mal- 
feasance or non-feasance forfeit its franchises, and that by 
judgment on an information, the Commonwealth may seize 

them. * * * * An information for the purpose of dis- 
solving the corporation, or of seizing its franchises, cannot be 
prosecuted but by the authority of the Commonwealth, to be 
exercised by the Legislature, or by the Attorney or Solicitor 
(ieneral acting under its direction, or ex officio in its behalf.” 

In the case of the People vs. The Utica Ins. Co. [15 Johns. 358 


at p. 38&7.] Spencer J., after defining a franchise, says, “an 
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information,in the nature of a writ of quo warranto, is a sub- 
stitute for that ancient writ, which has fallen into disuse; 
and the information which has superseded the old writ, is de- 
fined to be a criminal method of prosecution, as well to pun- 
ish the usurper, by a fine for the usurpation of the franchise, 
as to oust him, and to seize it for the crown. It has for a long 
time been applied to the mere purpose of trying the civil 
right, seizing the franchise, or ousting the wrongful possessor, 
the fine being nominal.” On p. 389 he savs: “Many cases 
might be cited, in which information in the nature of a writ 
of quo warranto, have been refused, where the right exercised 
was one of a private nature, to the injury only of some indi- 
vidual.” We cannot refrain from quoting other sentences 
from this opinion bearing upon another point in this brief. 
The eminent jurist savs: “I know of no other rule by which 
to. construe a statute, than to examine it by the words it con- 
tains, to give to its expression a fair and just interpretation, 
upon the established rules of construction. Courts of law 
cannot consider the motives which may have influenced the 
Legislature, or their intentions, any further than they are 
manifested by the statute itself.” See p. 394. In the case of 
the People vs. Sweeting, 2d Johns. N. Y.184, it was held—* This 
court has a discretion to grant motions of this kind,” that is 
motions for leaye to file an information in the nature of a 
writ of quo warranto. “or to refuse them, if no suflicient rea- 
sons appear for allowing this mode of proceeding.” 

At this stage of the brief. we have been furnished by our 
associate counsel (Messrs. Lamb & Paull) with their own brief 
in reply to the arguments of defendants’ counsel. This we 
append as a supplement toour own. and as it is soexhaustive 
and conclusive upon this point in the case. we deem it unneces- 
sary to pursue its discussion. It will be remembered. that in 
the argument before the circuit judge, this idea that an infor- 
mation in the nature of a writ of quo warranto, was not sug- 
gested by either of the counsel for the city; as it most as- 
suredly had never occurred to, or been suggested by, the coun- 
sel of the plaintiff After that argument was closed, and the 
case had been submitted to the circuit judge, the late b. Stan- 
ton, Esq., the leading counsel for the City, prepared a written 
brief, and handed it to the judge. In that brief, he, for the 
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first time broached the idea, and supported it by the authori- 
ties since relied upon. The argument with the authorities 
came to our knowledge, for the first time in the argument be- 
fore your honors. We mention these facts, to explain the 
omission of the reply to this suggestion, of the information in 
the nature of a quo warranto, in the opening argument printed 
by Messrs. Lamb «& Paull. 

Upon this point I have now but to add, that as an answer 
to the bill of this plaintiff, this suggestion that the remedy 
of the plaintiff, should have been an information in the nature 
of a writ of quo warranto instead of the injunction prayed for 
is unreasonable. The plaintiff asks for bread and they offer 
it a stone. 

That the pretended award is invalid and void, has been 
sufficiently argued, and upon this great leading question in 
the case we have but little to add. 

The 3d clause of the 17th section of chapter 16 [at page 
104] of the Code of Virginia of 1849, which took effect July 
Ist, 1850, does not apply. It is in the following words: 
“Words purporting to give authority, to three or more public 
officers or other persons shall be construed as giving such 
authority to a majority of such officers or other persons, un- 
less it shall be otherwise expressly declared in the law giving 
the authority.” 

This law did not take effect by its own provision, [Ch. 216 
Code of 1849, p. 800,] until the Ist of July, 1850. Upon this 
point we refer to Potters’ Dwarris on Stat. and Com., p. 162 n. 9. 

But we insist that this rule of construction, does not apply 
to the submission provided for in section seventeen of the 
act under consideration: Ist. Because that section is express 
in its terms—* to be fixed, ascertained and determined * * * 
by the award in writing of three persons,” and therefore comes 
within the saving clause—“ unless it shall be otherwise ex- 
pressly declared in the law giving the authority ;” and 2d 
and chiefly because it is not intended to apply to private ar- 
bitrations, whether the submission be by private statute, 
agreement of parties, or in any manner otherwise. 

Upon the ist of these reasons, we have only to say, that 
looking to the whole act incorporating the plaintiff, the rela- 
tion between it and the city of Wheeling, and all the sur- 
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rounding circumstances, we think abundant reason may be 
found for what we deem the express declaration in the act, 
that the award shall be made by the whole three arbitrators. 

And just here, we must pause to notice the direct and indi- 
rect aspersions made by counsel of defendants, upon the fair- 
ness and impartiality of Mr. B. M. Eoff, the arbitrator named 
by the plaintiff. In this community where he has been ex- 
tensively known since his birth, his early youth and man- 
hood, he needs no vindication. In the record nothing ap- 
pears to justify these aspersions, and in making them so 
wantonly, counsel could only refer to the facts, that he was a 
stockholder by purchase at a large premium, and dissented 
from the award made by Woodsand McLure. The deposition 
of Mr. Eoff is in the record; and we earnestly ask, that it, 
both in chief and on cross-examination, may be most care- 
fully and rigidly examined, and compared with the other tes- 
timony in the cause—and especially with the deposition of 
Mr. McLure. We know that such an examination and com- 
parison, must, in the opinion of your honors, establish not 
only Mr. Eoff’s well-known personal fairness, impartiality 
and integrity, but also his clear and intelligent perception of 
his duties and responsibilities as an arbitrator. In answer- 
ing the objections that have been urged so forcibly, by our 
associate counsel, to the conduct of Mr. McLure as an arbitra- 
tor, and his consequent unfitness—objections clearly and con- 
vincingly arising upon Mr. McLure’s own testimony, as well 
as the testimony of others; the learned and astute counsel of 
the City, as a sort of equitable set off, most amusingly absurd, 
have sought to show Mr. Eoff’s unfitness, as if an award ren- 
dered void and invalid by the unfitness, improper conduct, 
and,partiality of Mr. McLure could be rendered valid and 
binding by impeaching the fitness, conduct and impartiality, 
of Mr. Eoft! But enough of this digression. 

The clause under discussion was intended as a rule for the 
construction of public statutes. In their foot note to this 
clause, in their report, [Vol. 1, p. 71,] the revisors who re- 
ported the Code of 1849, say: “in consequence of this clause, 
the words, ‘or a majority of them, in many cases in which they 
occurred in the Code of 1819, will be found omitted in these 
statutes.” The clause evidently refers to public officers or 
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other persons exercising or discharging some public duty or 
function, either state or municipal, and not to an arbitrator. 
We refer to Patterson vs. Leavitt 4 Conn. 50-52-53 ; Jeffersonville 
RAR. Co. v. Mounts, 7 Ja. 669; Grindley v. Barker, 1 Bos. & Pull, 
236; Greene v. Miller, 6th Johns, 39; Franklin v. Osgood, 14th 
Johns, 560; Ex parte Rogers, 7 Cowen 56, in connection with the 
cases cited by counsel for the City. 

Phippen vy. Stickney, 3 Mer. 34, and Hobson vy. McArthur, 16th 

eters, 182. 

We do not understand why the former case was cited by 
defendants; the court say: ‘“ The only remaining objection 
is, that the plaintiff is not entitled to recover, because there 
has been no valid award made, by the three persons agreed 
upon by the parties, fixing the sum to be paid by the plain- 
tiffs, to entitle him to a conveyance from the defendant. The 
objection is, that of the three arbitrators selected by the par- 
ties, two only concurred in the award. This would consti- 
tute a valid objection to an action on an award founded on a 
submission at common law, there being no stipulation that a 
majority should decide. The question arises here, however, 
under different circumstances ; the plaintiff founding his 
cause of action on the promise of the defendant to convey to 
him the land.” Nor can we perceive the reason for citing the 
case of Hobson vy. McArthur; for in this case, the court held 
that the submission itself provided for an award by two of 
the arbitrators. The case of Carpenter v. Wood, 1 Met. 409, is 
an equally unfortunate citation by defendant’s counsel. A 
submission was made to the arbitration of three persons, with 
an agreement that their award, or the award of a majority of 
them, should be final. All the arbitrators met and heard the 
parties, but after consulting together at different times, and 
not agreeing on an award, one of them told the others that 
he should not sit with them again. The two others after- 
wards met and made an award, without requesting the atten- 
dance of the third or giving him notice. It was held by the 
court that the award was valid. 

So also the case in 51 Pa. State Reports: Reynolds v. Caldwell 
is directly opposed to the ruling of the Supreme Court of Ap- 
peals of Virginia, in the case of Polly, Woods & Co., and The 
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Baltimore and Ohio R. R. Co., 14 Grat. 447-463; if either case 
were at all pertinent to the points discussed in this case. 


Allison & Jeffers for the appellees. 


MAXWELL, J. The question as to whether the Gas Compa- 
ny might proceed to obtain relief by quo warranto, or inform- 
ation in nature of a quo warranto, made by counsel for the 
City, does not arise in this case. 

This is a proceeding or bill in equity, and as to jurisdiction 
the only question for this court to determine is, whether or 
not, in the pleadings and proofs, a proper case is made for re- 
lief in a court of equity. 

The first point made by the counsel for the Gas Company 
is, that the case on the pleadings and proofs, is a proper one 
for relief in equity. 

There was a demurrer filed by the City to the bill, for the 
alleged reason that there is no equity therein. This demur- 
rer is in the answer of the City, but was never acted on by 
the court. 

When the case was decided it was heard in the bill and pa- 
pers filed as exhibits, answers of defendants, replications filed, 
agreements and depositions taken in the cause. 

The fourth section of chapter 108 of the Code, p. 559, pro- 
vides that no award made under the provisions of said chap-- 
ter shall be set aside, except for errors apparent on its face, 
unless it appear to have been procured by corruption, mis- 
take, or other undue means, or that there was partiality or 
misbehavior in the arbitrators, or any of them. But the sec- 
tion shall not bé construed to take away the power of courts 
of equity over awards. 

This chapter does not apply to awards, unless they are made 
under its provisions, and it is expressly provided that al- 
though made under its provisions the power of courts of 
equity over them shall not be taken away. 

Courts of equity have always had and exercised jurisdic- 
tion to interfere to set aside awards for fraud, accident, par- 
tiality, misconduct or mistake of the arbitrators. 

2 Story’s Eq. Ju., § 1451-1452. 

The bill in this case does not charge any fraud, accident or 
mistake. 
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There is an effort in the bill to charge Mcl.ure, one of the 
arbitrators, with partiality and misconduct. 

The bill, after stating that the city of Wheeling appointed 
John McLure as one of the arbitrators, charges: ‘ Before ap- 
pointing John McLure as such arbitrator, the Council of the 
city of Wheeling knew that he had openly declared that, in 
his opinion, the property of the plaintiff, exclusive of the 
franchises of the charter, and the dividends and profits accru- 
ing to the stockholders, was not worth exceeding the sum of 
fifty thousand dollars.” 

Then, after making some statements in reference to the 
making of the award and denying its efficiency when made, 
the bill proceeds: “And the said plaintiff further insists that 
the said John McLure, by reason of his having formed and 
expressed the deliberate opinion before mentioned, as to the 
value of the property of the company, before his appointment 
as such arbitrator, was utterly incompetent as an arbitrator, 
and any award signed by him was utterly null and void.” * * 

* The plaintiff alleges and charges to be true that through- 
out the investigation and deliberations of the arbitrators, 
the said John McLure acted as the adviser and partizan of 
the city of Wheeling, in the procurement of testimony, the 
examination and cross-examination of witnesses, the express- 
on of his opinion as to the value of different portions of the 
property of the plaintiff, and the declaration of his unwil- 
lingness to hear or believe the opinions and judgments of the 
plaintiff's witnesses as to the cash value of its property, be- 
fore said witnesses were sworn or examined, for the reason 
that the witnesses were stockholders and directors of the 
company.” 

In respect to the averment that MeLure, before his appoint- 
ment as arbitrator, had expressed his opinion as to the value 
of the property, and that the Council of the city of Wheeling 
knew it, nothing need be said, because it is admitted that 
there is no evidence in the record to show that if any such 
opinion had been expressed by him, the city Council, or any 
member of it, knew anything of it. 

Morse on Arbitration and Award, 
Ins. Co., 4 Allen, 20. 

The charge that “throughout the investigation and delibera- 


535: Conrad vs. Massasoit 
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tions of the arbitrators, the said John McLure acted as the 
adviser and partisan of the city of Wheeling, in the procure- 
ment of testimony,” &c., is more serious. 

Like jurors empanelled for the trial ef a cause, or judges on 
the bench, arbitrators are invested, as to the case submitted 
to them, with judicial functions, the rightful discharge of 
which calls for, and presupposes the most absolute impartiali- 
ty. And a judge, juror or arbitrator, should not only possess 
the quality of impartiality in fact, and have the conscience 
of it in the given case; he should mo:eover sedulously shun 
all the possibilities even of insensible bias. And though 
therefore, arbitrators be nominated, one by each party, still 
they are not to consider themselves as representing separate 
parties, and the advocates of opposite sides, but as called in 
to execute a joint trust, and to look impartially at the true 
merits of the matter submitted to theirjudgment. Under no 
circustances can an arbitrator become an advocate. He is al- 
ways bound to exercise the highest degree of judicial impar- 
tiality, without the slightest regard to the manner in which 
the charge has been placed upon him. 

Morse on Arbitration and Award, p. 106, 107; Russell on Arbi- 
tration, p. 205; Strong vs. Strong, 9 Cushing 560. 

An arbitrator must not act as the agent of the party ap- 
pointing him. 

Morse on Arbitration and Award, p. 107. 

Featherstone vs. Cooper, 9 Ves. 67. 

Colcraft vs. Roebuck, 1 Ves. Jr. 226. 

If the bill had charged that McLure acted as the agent of 
the City during the arbitration, the charge would be sufficient 
on the face of the bill to give the court jurisdiction. 

3ut the charge is that he acted as the “adviser and parti- 
san of the city of Wheeling,” and this would seem to bea 
more serious charge than it would be to charge that he acted 
as agent. 

This is therefore a sufficient charge of partiality and mis- 
conduct, to give a court of equity jurisdiction of the case to 
set aside the award, if the charge is true. 

The answers deny this allegation of the bill, and its truth 
must depend on the proofs in the case. 














COURT OF APPEALS OF WEST VIRGINIA. 495 


July Term, Wheeling Gas Co. vs. The City of Wheeling. 1872 














There is no evidence to show that during the arbitration, 
McLure acted as the adviser of the city of Wheeling. 

Mr. McLure, in his testimony says: that he, “on the part 
of the City, went on, through the sanction of Mr. Woods, and 
by an agreement of one of our rules, got all the facts that it 
was possible to get at home and abroad,-and had them pre- 
sented before us, from which, and in connection with our own 
knowledge, we made up our award.” 

Mr. Eoff, in his testimony, in answer to the question, “ dur- 
ing the progress of the arbitration, who attended mainly to 
the interests of the City, in collecting up and arranging tes- 
timony, procuring the attendance of witnesses, and examin- 
ing and cross-examining them”? said “Mr. John McLure, 
with the occasional assistance of Mr. Jeffers, but Mr. McLure 
principally, notwithstanding my repeated remonstrance that 
he was going beyond the line of his duty in thus acting, ma- 
king himself thereby a partisan rather than an arbitrator, 
juror or judge, and protesting that I would not act in the 
same manner.” 

O’Brien in his testimony states, that McLure applied to 
him to become his assistant to “ get up evidence in behalf of 
the City, help him arrange it,’ &c., which O’Brien says he 
refused to do. 

The evidence therefore, shows very clearly, that McLure 
misconceived his duty as an arbitrator, and acted in behalf 
of the City in getting up evidence to be used before the ar- 
bitrators. 

There is nothing in the evidence to show partiality or cor- 
ruption, or improper motives in the arbitrator, McLure. 

It is not alone the fact, but the aspect of perfect fairness, 
which must be preserved, and an arbitrator cannot be too 
careful as to his conduct, holding this end in view. It is not 
his own consciousness of rigid justice that supports his deter- 
mination of the controversy. It is not his conscientious in- 
tent to be honest, nor his conviction in his own mind that 
he is so, that can suffice. It is his external actions that will 
be subjected to scrutiny; and if these do not satisfactorily 
bear the test, the award will fall. 

Morse on Arbitration and Award, p.584; Strong vs. Strong, 9 
Cushing 560. 
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There may be ample misconduct in a legal sense to make 
the court set aside an award, even where there is no ground 
for imputing the slightest improper motives to the arbitra- 
tors. 

Morse on Arbitration and Award, p. 534. 

If the case stood alone on the evidence of the legal miscon- 
duct of McLure, the award would have to be set aside. 

Walker vs. Frobisher, 6 Ves. 70. 

But upon looking into the record to see what the evidence 
is in respect to the alleged misconduct of McLure, it appears 
that Eoff, the arbitrator appointed by the Gas Company, is 
a stockholder in the said company and interested in the result 
of the arbitration. And that he was appointed arbitrator 
because he was a stockholder and because it was understood 
that McLure was to be appointed by the City. Though it 
does not directly appear, yet it is plainly inferable from the 
testimony in the record that Koff was appointed by the Gas 
Company to watch McLure. 

In the case of Fox vs. Hazelton, 10 Pickering, 277, it is said 
by the court that if parties really intend to have their rights 
decided by impartial judges they are entitled to insist that 
all shall be impartial. But if they are content to submit 
questions in controversy to those who are known to have 
formed and expressed opinions upon the subject matter, or 
who are known to have partialities and prejudices for or 
against the respective parties, an award made by such arbi- 
trators is binding. And it is not unfrequent in practice for 
each party to select a friend known to have formed and ex- 
pressed opinions upon the subject, and preferences for the 
parties respectively trusting that these opposite prejudices 
will balance each other, especially with the aid of an impar- 
tial umpire. Without commending the expediency of such 
references, the court can entertain no doubt of the validity of 
an award made by such referees, nor could the parties be 
heard to impeach the award in this case under the circum- 
stances of the appointment and conduct of the arbitrators. 

Especially should this be so, when, so far as the record dis- 
closes, the amount of the award seems to be fair. 

The case was not made up with a view to show the value 
of the property of the Gas Company, but there is some evi- 
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dence in the record as to the value of some items embraced 
in the award and in every instance in which I have com- 
pared the value fixed in the award with the evidence, the 
value fixed is found to be fully as high as is warranted by the 
evidence. 

Upon the whole case, therefore, the award ought not to be 
disturbed. 

There is no other ground of equity jurisdiction set up in 
the bill, unless the court should be of opinion to set the 
award aside, but as this court fails to see any good cause to set 
the award aside, the other questions cannot be considered. 

The question as to the sufficiency or insufficiency of the 
award on account of but two of the arbitrators signing it, can- 
not be determined by this court for want of jurisdiction. 

The decree complained of will have to be affirmed with 


damages and costs. 
The other judges concurred. 


DECREE AFFIRMED. 


63 
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TRUSTEES OF CLARKSBURG vs. NATHAN GOFF. 
January Term, 1872. 


By the charter of the town of Clarksburg, passed 1849, the authorities were em- 
powered to levy and collect taxes for the use of the town, on such subjects as 
the Commonwealth then assessed for revenue. But the general law on mu- 
nicipal corporations found in the Code of 1860, chapter 54, section 27, enlarged 
the powers of corporations previously chartered, of which enlarged pow- 
ers the authorities might avail themselves, if they thought proper; and 
therefore, they were not confined alone to the levy and assessment of such 
subjects as were assessed by the Commonwealth in 1849, 





The bill in this case was filed at May rules 1867, in the cir- 
cuit court of Harrison county. It alleged in substance, that 
by the act of the Assembly, passed in March 1849, the corpo- 
rate authorities of Clarksburg, should have power to levy and 
assess taxes for the purposes of the town, on all property that 
was then subject to taxation by the Commonwealth. That 
by the laws of taxation then in force, the purpose of raising 
revenue for the Commonwealth, the interest and not the prin- 
cipal of all bonds, notes and other securities, was alone taxa- 
ble, and that the authorities of the town for the year 1866, had 
; assessed a tax upon the principal sum of all bonds, notes, «ce. 
held by residents therein, contrary to the authority of the act 
of 1849. And in pursuance of such assessment, were about 
to collect from the plaintiff, a large sum, which was almost 
wholly the result of a per centage charged upon the principal 
sum of bonds, notes, &c., held by him. He asked for an in- 
junction against such collection, which was granted. 

The cause was heard on the bill and exhibits, and answer 
of the defendants, at the March term 1870, and the injunction 
was perpetuated. 

The defendants appealed to this court. 


C. L. Lewis for the appellant. 
Lee for appellee. 
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MoorE J. Upon an appeal from the decree of the circuit 
court of Harrison county made in this cause, March 8th 1870, 
perpetuating an injunction awarded April 29th 1867. restrain- 
ing the collection of the Corporation taxes and levies for the 
year 1866, mentioned in the bill. The General Assembly of 
Virginia passed an act, March 15, 1849, entitled “An act to 
provide for electing trustees for the town of Clarksburg, in 
the county of Harrison, and vesting them with certain corpo- 
rate powers.” Acts 1848-9, p. 209, chap. 285. The first sec- 
tion declares that all the free white inhabitants of the town 
of Clarksburg, in the county of Harrison, shall be, and are 
hereby made and constituted a body politic and corporate, by 
the name and style of “ The Trustees and Commonalty of the 
Toun of Clarksburg, in the county of Harrison,” &e. The 
third section prescribes the manner of electing seven trus- 
tees; and the eighth section declares “ That the said trustees 
thus constituted, shall have power to assess, levy and collect 
an annual tax within the said town, for the purposes before 
mentioned, on all such property as is now subjected to taxa- 
tion by the revenue laws of this Commonwealth,” &. By 
said act, the power was expressly limited to an assessment 
upon such property as was, at the time of its passage, subject 
to taxation by the revenue laws of the Commonwealth. By 
the revenue laws then in force, the interest and profits accrued 
from bonds, notes and other securities, when the same exceed- 
ed in the aggregate six dollars, were assessed for state taxa- 
tion, but not the principal sum of bonds, notes or other secur- 
ties. Acts 1848-9, p,1. As the law stood at the passage of 
the said chapter 285, Acts 1848-9, the trustees, could not have 
assessed the principal sum of said bonds, notes or other se- 
curities then exempted by the general law. But by the en- 
largement of the rightsand powers of towns in matters of as- 
sessment and taxation by the Code of 1860, p. 317, chap. 54 
$27, (which is the same provision as the 19th section, chap. 
54, Code 1849,) the trustees of Clarksburg had the right, if 
they saw fit to do so, to avail themselves of the enlarged pow- 
er permitted by the general law. The said $27, chap. 54, was 
not mandatory but permissive, and left it optional with the 
towns to adhere to the restrictions of their charters, in such 
matters or accept of the enlarged right. Nor does the said 
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27th section of the general law conflict with the said 8th sec- 
tion of the charter of Clarksburg, or repeal it. It does not 
take away any right granted by said 8th section, but permits 
the trustees to assess other subjects of state taxation, besides 
those designated in said charter. At the time the levy com- 
plained of was made in 1866, bonds, notes and other securities 
were assessed with state taxes. Code 1860, chapters 35 and 
40. Iam therefore of the opinion, that the said trustees had 
the right, under the said general Act, to authorize the assess- 
ment and collection of the taxes complained of, and therefore 
the decree perpetuating the injunction is erroneous, and should 
be reversed; that said injunction should be dissolved and the 
bill dismissed with costs. 


The other judges concurred. 


DECREE REVERSED. 
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Joun G. SHIRLEY vs. GeorGE S. BonuAM, et uax., et al. 
January Term, 1872. 


1. When suit is brought by husband and wife, the interest of the wife in the | 
subject matter of the suit, must be averred or shown in the declaration. 


2. It iserror, where a suit is brought by a next friend, to allege in the declaration 
the indebtedness of the defendant to the next friend, as such. In a legal 
sense, the next friend could not have such relation to the infant plaintiff un- 
til the institution of the suit, and it follows that there could be no such 
indebtedness to him as the next friend, prior to the institution of the suit, if 
indeed there could be afterwards. 





The case came from the circuit court of Jefferson county. | 
The only question determined here was the demurrer to | 
the declaration, which had been overruled in the court below. 
The defendant brought the case here for review. 

| 

| 


Kennedy for the plaintiff in error. 


BERKSHIRE, P. The only question properly reserved in | 

this case, is that which arises on the demurrer to the declara- 
tion. The action is assumpsit by Bonham and wife, and B. F. 
Baley as the next friend of Mary C. Riley, infant heir of Ed- | 
; 


mund A. Riley, against the appellee. / 

The interest of the wife in the subject matter of the suit, is Hi 
not averred or shown in the declaration. In the case of Haw- 
ver vs. Seibert and wife, 4 W. V. R., 586, this court held that as 
it was averred in the declaration that the bond upon which } 
the suit by the husband and wife was founded, was executed | 
to the wife, her interest in the suit was sufficiently shown, / 
and the declaration was sustained. | 

As no such averment is made in the declaration in the ) 
present case, it is fatally defective for this reason. 1 Chitty’s 
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Pl’g, p. 34. We are also of opinion that the declaration is 
fatally defective in averring, as it does, the indebtedness of 
the defendant to the husband and wife, and to B. F. Baley as 
the next friend of the infant plaintiff. In a legal sense, he 
could not have such relation to the infant plaintiff, until the 
institution of the suit, and it follows that there could be no 
such indebtedness to him, as the next friend, prior to the in- 
stitution of the suit, if indeed there could be afterwards. 
On account of the insufficiency of the declaration, the judg- 
ment must be reversed with costs, and the cause remanded 
to the circuit court for further proceedings, with leave to the 
appellees to file an amended declaration, if they desire to 
do So. 


The other judges concurred. 


JUDGMENT REVERSED. 
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ALPHA RALPHSNYDER, et al., vs. CATHARINE RALPHSNYDER. 


July Term, 187% 


» 


A father conveyed to his three sons his real and personal estate. The sons exe- 
cuted a bond to the father stipulating, among other things, for the support 
of their sister whilst a feme sole. After the death of the father the sister filed 
2 bill against the brothers to enforce the stipulations of the bond. On de- 
murrer itis HELD: 

That the administrator of the father ought to be a party to the bill, inas- 
much as a decree in the cause against the brothers would not bar an 
action at law brought by such administrator on the bond, and the de- 
murrer ought to have been sustained. 


Bill filed in the circuit court of Monongalia county, Sep- 
tember rules, 1869, to Catharine Ralphsnyder, against Alpha 
Ralphsnyder, William Ralphsnyder, and John Yost, executor 
of the last will and testament of Aaron Ralphsnyder. 

The bill alleged that, in November, 1851, one John M. 
Ralphsnyder, who was the father of both plaintiff and de- 
fendants, conveyed by deed, all his estate both real and per- 
sonal, to the defendants, Alpha, William and Aaron Ralph- 
snyder, upon the conditions, amongst other things, that they 
should support their three sisters, the plaintiff being one, 
until they were married. For the faithful performance of 
these conditions, a bond was executed payable to the grantor 
in the deeds, John M. Ralphsnyder. That the latter, the 
father, was dead, and the plaintiff was unmarried. That the 
defendants, Alpha and William, had, since 1867, refused to 
contribute anything for the support of the plaintiff, in vio- 
lation of their bond. The defendants, Alpha and William, 
answered and demurred to the bill on the grounds of want of 
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equity. It is unnecessary to give any of the testimony in the 
case as the sole question determined in this court arose on the 
demurrer to the bill, the first point in which was that the 
personal representative of John M. Ralphsnyder, to whom 
the bond was given, ought to have been a party. 

The court below rendered a decree at the December term, 
1870, giving to the complainant, a certain sum per year, for 
her support, to be paid by the defendants according to certain 
proportions therein set out. From which the defendants ap- 
pealed. 


A. F. Haymond for the appellants. 
No counsel appeared for the appellee. 


MAXxweELu J. The first ground of error assigned is that 
the court erred in not sustaining the demurrer to the bill 
because the proper parties were not before the court, and be- 
cause there is no ground for equity relief charged in the bill. 

The personal representative of John M. Ralphsnyder is not 
before the court. 

He is a necessary party, as a decree in this cause, unless 
he is a party, would be no bar toan action at law brought by 
him on the bond, and for that reason the demurrer to the bill 
ought to have bean entertained. 

The decree complained of will have to be reversed, with 
costs, the demurrer entertained and the cause remanded with 
leave to amend the bill if the complainant desires to do so. 


The other judges concurred. 


DECREE REVERSED. 
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Witt1am Capy vs. Mary GALE, et al. 
July Term, 1872 


Cady brought a bill against Gale to enforce a contract for the conveyanee of 
land. The court below decreed in tavor of Gale. This court,on appeal, re- 
versed the court below, and orded Gale to make a deed conveying his interest, 
Which was n life estate, fo Cady. After this latter decree had been entered 


in the court below, Mary Gale, the wife of Gale, filed her petition alleging 
that she was the owner in fee, and that all the issues, rents, profits and roy- 
alties, (ii was oil producing territory,) were hers, and that she was no party 


to the suit of Cady against Gale. The Grant Oil Company also filed a petition 
alleging that it was the lessee of Mary Gale and Gale before the sale of Gale 
to Cady ; that it was advised that the royalties, rents, &€¢., were coming and 
due to the owner of the fee, and that Cady had notified it to pay and deliver 
thesame fo him in iuture, and that it was not a party to the suit of Cady vs 
Gale, &c. An injunction, or suspending order, was granted on the petition. 
Fromithis Cady appealed to this court. HELD: 

1. The decree rendered in the cause of Cady against Gale, is not binding 
upon, and does not in any way affect the interest of Mrs. Gale, or the 
Grant Oil Company, as they were not parties to the suit, and are not 
bound by the decree. 

2. The petition of Mrs. Gale does not set up any matter but what has al- 
ready been passed upon, in rendering the decree against Gale. 

3. And if all the inatters charged in the petition of the Grant Oil Company 
be true, it could not affect the liability of Gaie in his contract with 


( ady, 


This cause arose upon the filing and recording in the cir- 
cuit court of Wood county, on the 50th of April, 1872, of the 
decree of this court, pronounced at the January term, 1872, 
in the cause of Cady vs. Gale. By that decree the defendant, 
Gale, was required to make a deed to plaintiff, Cady, for his 
interest in a certain two hundred and fifty acres of oil land, 
The interest of Gale was determined to be for life. 

After that decree had been entered, Mrs. Mary Gale, the 
wife of defendant, and the Grant Oil Company, filed their 

64 
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petitions, upon which injuctions, or suspending orders, to the 
effect of the decree, were granted. Mrs. Gale alleges that the 
land which had been decreed to Cady, was hers, by virtue of 
a deed of conveyance in 1854; that she was not a party to the 
suit of Cady against Gale. nor were any of her tenants par- 
ties thereto, and that the decree would seriously embarrass 
her in the future development of her oil territory, by casting 
a cloud on the title. &e. She asked that the court would de- 
cree the property to her as her sole property, together with 
the rents, issues and profits thereof. 

The petition of the Grant Oil Company alleged that they 
had leased and operated for oil, two lots of the ground in con- 
troversy, of Mrs. Gale and her husband, in 1858, before the 
sale of Cady: that the 200 acres decreed to Cady, was part of 
a large tract of 2,000 acres, and that by the terms of the de- 
cree it was located, not in the north-west corner thereof. ac- 
cording to the terms of the original agreement between Cady 
and Gale, but in the south-west corner of the larger tract, thus 
embracing the petitioner ; that the petitioner was an innocent 
purchaser for valuable consideration, and had no notice of the 
sale of Gale to Cady: that it was not a party to that suit, and 
had no opportunities to defend its interests, and show the im- 
propriety of the location of the 250 acres, or the groundless claim 
of Cady to any conveyance from either Mary Gale or E. §. 
Gale, her husband. And that Cady had notified the Oil Com- 
pany that, he was the owner of the land on which their leases 
were situated, and that he was entitled to the rents, issues, 
profits and royalties, arising from the same; therefore it was 
asked to be protected against Cady, as Mrs. Gale, it alleged, 
being owner of the fee, was entitled to the rovalties. And 
that Cady was greatly embarrassing it, «ce. 

(‘ady appeals from the order suspending the operations, and 
eflect of the decree. 


Johnson and Cole for appellant. 
Boggess and Sands for appellees. 


Maxweuu J. Cady filed his bill in the circuit court of 
Wood county against Gale, to enforce specific execution of a 
contract made by Gale, for the sale of a tract of 250 acres of 


land to Cady. 
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A decree was rendered by the said court in tavor of Gale, from 
which Cady appealed to this court, which reversed the decree 
complained of, and directed the circuit court to enter a decree 
requiring the said Gale to convey all his interest in and to 
the said 250 acres of land, consisting of a life estate, to the 
said Cady. If Gale should fail to make 4 proper conveyance, 
a commissioner was to be appointed to make it for him. An 
account was also to be taken. 

The decree of this court was entered in the court below. and 
thereupon two petitions were filed in the said court, one by 
Mrs. Gale, wife of defendant, Gale, and the other by “ The 
Grant Oil Company,” to review the said decree. 

Petitioner also praved that the effect of the decree be sus- 
pended until the questions raised by the petitioner should be 
determined. 

The circuit court made an order according to the praver of 
the petitioner, suspending the decree of this court, and the 
ease comes back here on an appeal from this erder. and from 
the order allowing petitions to be filed. 

The decree rendered in the cause is not binding upon, and 
does not in any way affect the interest of Mrs. Gale, or of 
“The Grant Oil Company,” as they were not parties to the 
suit, and are not bound by the decree. 

The petition of Mrs. Gale does not set up any matter but 
what has already been passed upon by this court in rendering 
the decree against Gale. 

And if all the matter charged in the petition of ‘The Grant 
Oil Company ” be true, it could not in any way affect the lia- 
bility of Gale on this contract with Cady. 

Exparte Dubuque and Pacific Railroad, 1 Wallace 69; Stbbold 
VS. The 8 ited States, 12 Peters 488 ; Caump'x vs. Price, 3 Mun- 
ford 227; Price vs. Campbell, 5 Call 115; White vs. Atkinson, 2 
Call 376 

This court must therefore reverse the orders allowing the 
petitions to be filed, dissolve the injunction or suspending 
order. and dismiss the petitions, with costs to the appellant. 


The other judges concurred, 


ORDER REVERSED. 
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heeling. 


Henry CuNNINGHAM vs. THE STATE. 
July Term, 1871. 


It is not error to charge the offense of selling spirituous liquors, wines, «ce. 
without a license, in the disjunctive, instead of the conjunctive, by using 
the word “or” in lieu of “and,” in diseribing the various kinds of liquors 
and drinks charged in the indictment to have been sold without a license. 


This case came from Preston county. 


Wm. G. Brown and Geo. O. Davenport for the plaintiff in 
error. 


BERKSHIRE P. The appellant relies on two objections for 
reversing the judgment complained of. The first is because 
there is, as alleged, no record evidence of the finding of the 
indictment to be “a true bill,’ &c. The record as now 
amended distinctly shows that the indictment was duly 
found “a true bill,” by the grand jury at the February term, 
1868, of the Circuit Court, returned in open court, and the 
fact of such finding duly recorded. There is, therefore, noth- 
ing in this objection. The other objection is to the form of 
the indictment; and it is insisted that it is bad for uncer- 
tainty in charging the selling of the spirituous liquors, 
wines, &c., in the disjunctive instead of the conjunctive. If 
this were an open question, | am disposed to think there 
would be much force in it. But in Morgan’s case, 7 Grat 592, 
it was held that it was no error to use the word “or” (as in 
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this case) instead of the word “and,” in describing the vari- 
ous kinds of liquors and drinks charged to have been sold in 
the indictment. That case, therefore, must be conclusive of 
the present case, and the judgment must accordingly be 
affirmed. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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CU hecling. 
CD O 
*Absent. Moore J. 
CHarLes L. Crookuam ves. Tite SPATE. 


July Term, IS71. 


1. The record of the fi 





woof an indictment under the statute for maliciously 





shooting, stabbin: foliows: “An indictment against 





binge, Xe Is as 
Charles LL. Crookham, malicious stabbing, aw true bill,” and is held to be 
suftic 

2. A count in an indictment under the statute against malicious shooting, &e., 
in the ‘of the statute, is held to be suflicient. 

3. Under the statute, Code p. 71s, see. 7, the court may discharge the jury when 
it appears that they cannot agree ina verdict, without the consent of the 
prisoner. 

4. Two witnesses testified that they heard the deceased calling for help, (after 


dark) and on inquiring of him what was the matter he answered “that 
somebody was killing him, and was cutting him with 2 kKnife,’? and said 
that it was the prisoner, naming him; and also answered, the prisoner, 
naming hii, “has stabbed me; he has killed me; for God’s sake run for the 
doctor,” and it was not error in the court below to refuse toexclude the words 
which included the prisoner’s name, as the declarations of the deceased 
were a part of the res gesta and admissible. 

5. It was not error to exclude testimony offered by the prisoner, to the effect 
that another and a different person trom himsclf had made threats to kill 
the deceased, just before the commission of the offense with which he was 
charged, and that immediately after the offense such other person left the 


country and has not since been heard from. 


6. A witness is asked if, “after the deceascd declared he was dying, and while 
he was dying, did he make any declaration as to how he received the 
wounds and by whom they were inflicted; if so, what those declarations 
were?” To which the answer was, “none except he said that it was hard 
to die by the hand of another and leave his family.” TLELD: 

I. It was error to admit such declaration in evidence as part of the res 
geste because too remote from the transaction. 

II. It could not be received asa dying declaration, because the death of 
the deceased is not the subject of the charge, and the circumstances of 
the death are not the subject of the dying declarations. 


*Judge Moore had been engaged as counsel in the court below. 
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7. If adefendant fails to appear according to the terms of his rec 


gnizance, he 
eannot ciaim a discharge by reason of three 


regular terms having been 
allowed to pass without a trial 
This case arose in Mason county. The indictment was 
found in February, 1869. A trial was had in May, 1869, and 
the jury failing to agree, were discharged. A further trial 
was had in September, 1870. and the defendant was found 
guilty aud sentenced to two years confinement in the peni- 
tentiary. The first count in the indictment, which was held 
to be sullicient, is as follows: 

“The jurors of the State of West Virginia, in and for the 
body of the county of Mason, and now attending said court, 


on their oath present that Charles L.. Crookham on the 





day of November, 1868, in the said county, in ] 


ana upon one 
Samuel Finimore did make an assault, and him. the said 
Samuel Finimore, felone pushy and maliciously did stab. cut 
and wound with intent. him, the said Samuel Finimore, then 
and there to maim, disfigure, disable, and kill. against the 
peace and dignity of the State of West Virginia.” 

All other points at issue will be found amply stated in the 
‘opinion ot Maxwell |. 

The defendand brought the case here by writ of error. 


D. Polsley and Nnight for the plaintiff in error. 
The Attorney General for the State. 


Maxwe.i J. Crookham was convicted in the Cireuit Court 
of Mason county, upon acharge of feloniously and malicious- 
ly stabbing, cutting and wounding one Samuel Finimore, 
with intent to maim, disfigure, disable and kill. and was sen- 
tenced to the penitentiary for two years, and the case comes 
here to be reviewed on writ of error. The record shows that 
the finding of the indictment by the grand jury was entered 
upon the record of the court, “ An indictment against Charles 
L. Crookham, malicious stabbing: A true bill.” There was 
a motion made to quash the indictment, because there 
was not a proper entry made of the finding thereof by the 
grand jury, which motion was overruled, and this is the first 
ground of error assigned here. It is insisted that the entry 
should have been upon the record, an indictment for “a 
felony.” If any person maliciously shoot, stab, cut or 


ry 


wound another, with intent to maim, disfigure, disable or kill, 
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he commits a felony. All malicious stabbings are felonies, 
but all felonies are not malicious stabbings. The words 
“malicious stabbings” used in the record of the finding of 
the indictment much more nearly indicate the character of 
the offense charged in the indictment than the word “felony ” 
would, so that the court did not err in refusing to quash the 
indictment for the supposed defect in the record. The second 
ground of error assigned is that the court erred in refusing 
to quash the first count in the indictment. The count is in 
the precise language of the statute and is sufficient. The 
third and fourth causes of error assigned is that, a former jury 
had been impanneled to try the accused, which jury was dis- 
charged without his consent, and that he could not be tried 
again on the same indictment. The counsel for the accused, 
to maintain this assignment of error, cites the case of Wil- 
liams vs. The Commonwealth 2 Gratt. 567, in which case it was 
decided by the general court that, on a trial for a felony the 
court had no authority to discharge the jury without the con- 
sent of the prisoner, merely because the court was of opinion 
that the jury could not agree. This case was decided at the 
December term, 1845, of the court, and it cannot be doubted, 
was decided correctly as the law then was. But the General 
Assembly of Virginia very soon thereafter passed an act to 
the effect that, in any criminal case, the court might discharge 
the jury when it appeared they could not agree in a verdict. 
The provision is found in our Code p. 718, sec. 7, in these 
words: “In any criminal case the court may discharge the 
jury when it appears that they cannot agree in a verdict.” 
The order of the court states that the jury being unable to 
agree upon a verdict were discharged. Unless the provision 
of the Code just quoted is to be disregarded the court com- 
mitted no error in discharging the jury without the consent 
of the prisoner. The fifth cause assigned as error is the same 
as the first, in a different form. The eighth ground assigned 
as error is, in allowing the evidence excepted to by the pris- 
oner, and set out in the second bill of exceptions, to go to the 
jury as part of the res geste. The evidence referred to is that 
of Andrew Ferguson and William Ferguson. ‘Both of these 
witnesses speak of what occurred at the time, when it is al- 
leged the injury was inflicted upon Finimore by accused. 
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Andrew Ferguson says he heard Finimore calling for help. 
The witness says he called to Finimore to know what was 
the matter. He answered that somebody was killing him, 
and was cutting him with a knife, and said “it was Charles 
Crookham.” William Ferguson says he heard Finimore 
calling several times; he asked him what was the matter; he 
answered that “Charles Crookham has stabbed me, he has 
killed me, for God’s sake run for the doctor.” The accused 
moved the court to exclude from the jury the werds “it was 
Charles Crookham,” in the evidence of Andrew Ferguson. and 
the words “he said Charles Crookham has stabbed me. he has 
killed me.” in the evidence of William Ferguson: but the 
court overruled the motion and allowed the evidence to go to 
the jury. These declarations are part of the res gest, and as 
such are clearly admissible in the evidence. Jfll’s ease, 2 
Grattan 594. It is claimed that it was error to refuse the ac- 
cused to prove that, another and different person from him- 


4 


self had made threats to kill Finimore just before the com- 
mission of the offense with which he was charged, and that 
immediately after the offense such other person left the coun- 
try and has not since been heard from. So far as appears, this 
evidence was not pertinent to any inquiry before the jury, 
and so far as is apparent was properly excluded. The sixth 
and seventh grounds of error assigned relates to the question 
asked Mrs. Finimore as to the dying declarations of Finimore. 
and her answer to that question. Mrs. Finimore after giving 
evidence which was not objected to and which was not objec- 
tionable, in which she states that her husband was dead, and 
that she had hada conversation with him just before his 
death, when he was conscious he was dving, was asked by the 
attorney for the State, the following question: After Samuel 
Finimore declared he was dying, and while dying, did he 
make any declaration as to how he received the wounds and 
by whom they were inflicted; if so, state what those declara- 
tions were? ‘To which question the witness made answer: 
None except he said to his sister that it was hard to die by the 
hand of another and leave his family. Thisdeclaration could 
not be admitted in evidence as part of the res gest:v because 
too remote from the transaction. It could not be received as 
a dying declaration because the death of the deceased is not 
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the subject of the charge, and the circumstances of the death 
are not the subject of the dying declarations. 1Greanleaf on 
Ey. sec. 156; Wilson vs. Boesem, 15 Johnson 286; The King vs. 
Mead, 9 Eng. Com. Law 196. The court committed an error 
in refusing to exclude the evidence of the declarations. It is 
not easy to see any effect the evidence could have had on the 
jury. but as it may have had some influence the judgment 
will have to be reversed. It is claimed for the accused that 
he is entitled to be discharged, because three regular terms of 
the court were allowed to pass without a trial. The terms are 
alleged to be the September term, 1869, and February and May 
terms, 1870. It appears from the record that at the September 
term, 1869, the defendant appeared in court and entered into 
recognizance to appear at the then next term of the court. 
At the February and May terms, 1870, of said court, the ac- 
cused failed to appear in discharge of his recognizance, so far 
as appears from the record. One of the conditions to entitle 
him to his discharge is that he shall not take advantage of his 
failing to appear according to his recognizance. The accused 
is not entitled to be discharged and the cause will have to be 
remanded for a new trial to be had. 


Berkshire P. concurred. 


JUDGMENT REVERSED, AND CASE REMANDED. 
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George W. Eckhart vs. The State. Isz 


Wheeling. 


GrEorGE W. Eckuart vs. THe STATE. 
July Term, Ls72. 


h ISTl, in relation to the Municipal Court of Wheel- 


ing, is unconstitutional so faras itattempts to confer sole jurisdiction on 


that court for the trial of cases involving a violation of the Revenue laws by 


















selling ardent s} thon the Sabbath; where the party charged had given 
bond according to the provisions of cliipte 2 of the Code, 

2. The sixth se onof the act purports to repent: iis and parts of aets, in- 
COLSISLeCH ruil does not kk Vel nh urisdietion from th cir- 
cuit cout is CHSeS 

‘ Part of an » ‘ ! i ( \ pret ot Crpne itive, but this 
enponls hi © |} . rn ie hy ( treso connected with 

B t i / slatt i | 

1. Sh bie | lice ( V hae he.in the County of Ohio, 

nied tll . sted witl sdiction of | ring and determin- 
ine all comp its ! u \ on \ <p ! : ses for the 
sale ors rl ~ i mXicuH s, granted 

Within ! On} \ Sots ° 

ee Chi ! ‘ i il ( ‘ “I i { } 4) I a | etion I ) try rene 
determin ' nicl ‘ ‘ oO hor an nse granted ro 
the s: l sli x i rinks granted inthe cor 
port MALts - ( \ 

® Phe snic } I ! \ Ont orl 
under oath « ~ \ . nn - romerily 
posing for sal j . bors ile, . porterand drinks of i 
ture, contrary \ iw of s i persons to s such spit 
liquors, win ie ( ) | ks,s ssl varrait, requ 
the person veh el cor ti regular term next sueceed- 
Ing the violat Srila LiGerise Wy oO t} ‘ tin Vacation, and 
nthe sai ~ { »>Whon sal ected to sum- 
mon the inforn isuch other w ( sas shall b rein named, or whose 
hwmMes Are ericl ithereon, t itppear and vive evidel On the examination. 
And upon convie nh. The pers soil Upon s | to the penal- 
ies already pi Vv lay 

4. The prose neattorney of Ohio county is het Vy reg 1 to prosecute al 
said coniplain Violation of said ns iws. rnd sh ' nitithed to the 
same fees as allows ¥ the Code for such « Made and provided, 

0 This act is intended to divest all jus Within the corporate limits of said 
elty, trom ail ha any jurisdiction whatever, of all coniplaints and actions ari- 
sing from the violation of licenses for the sale of spirituous liquors, wine sbeer, 
porter and drinks of like nature, grant with ‘limits of said city 
of Wheelin ind for the unlawful selling ot us liquors, Wine, ale 





beer, porter and drinks of like nature, without licens 





6. ALL acts or parts of acts inconsistent with this act are hereby repealed, so tar 


us the City of W 
7 Any party ¢ 


heeling is concerned, 


‘ieved by the tinal jadgment of said court, may appeal there- 





t 


from to the cireuit court of Ohio county inthe manner now provided by law. 
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each otheras to warrant the belief that the legislature intended them as a 
wWhole,and ifall could not be carricd into effect, the legislature could not 
pass the residue independently; then ifsome parts are unconstitutional, all 


the provisions which are thus connected must fall with them, 


1. Any act that would seck totake away from the circuit court, jurisdiction to 
try such casesas the one under consideration, would be in violation of the 
ith section of Article VI of the Constitution, which provides that the cir- 


euit courts shall have original jurisdiction of all crimes and misdemeanors, 


The indictment in this case was found at the the March 
term 1871, of the circuit court of Ohio County. 

The opinion of Judge Maxwell contains a suflicient state- 
ment of the points at issue. 

The defendant brought the case to the court, after*‘judgment 
against him was had at the April term 1871. 


Pendleton & Davenport and Cracrafl for the plaintiff in error. 
The Attorney General for the State. 


Maxweti J. Eckhart was indicted in the circuit court of 
Ohio county for selling and furnishing in the city of Wheel- 
ing spirituous liquors, wine. porter, ale and beer and drinks 
of like nature to a certain person on Sunday; the said Eck- 
hart at the time of the alleged selling. and furnishing having 
a license as required, and having executed the bond required 
by the 12th section of chapter 32 of the Code, conditioned among 
other things that he would not sell or furnish such drink 
to any person on Sunday. 

There was a demurrer to the indictment which was over- 
ruled, and a judgment rendered against the defendant below. 

It ix insisted here that the judgment is erroneous, because 
the grand jury had no jurisdiction to find the indictment, and 
because the court had no jurisdiction to hear and determine 
the case. 

The ground upon which it is claimed that the circuit court 
has no jurisdiction of the case, is the act of the legislature, 
passed February 27th, 1871, entitled an “ Act, conferring ju- 
risdiction on the municipal court of the citv of Wheeling, in 
civil and criminal cases for the violation of the license law.” 
The first section of this act invests the said municipal court 
with sole jurisdiction to hear and determine all complaints 
concerning the violation of any law respecting licenses for 
the sale of spirituous liquors, ale, beer, porter, and other in- 
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toxicating drinks granted within the corporate limits of the 
citv of Wheeling. 

The second section provides that the said court shall also 
have sole jurisdiction to try and determine all actions upon 
bonds, for the violation of any license granted for the sale of 
spirituous liquors and other intoxicating drinks granted in 
the corporate limits of said city. 

The third section provides the mode of proce¢ ding, and di- 
rects the municipal court, or the judge thereof in vacation, 
to issue his warrant to bring any person accused of selling 
spirituous liquors in the city of Wheeling, in violation of his 
license, before the next term of the said court, to be tried, and 
if found guilty, the penalty provided by law to be imposed on 
him. 

If the municipal court has sole jurisdiction of this case, it 
necessarily follows that the circuit court had no jurisdiction 

It is maintained that the act giving sole jurisdiction to the 
municipal court is unconstitutional and therefore null and 
void. The attorney for the accused insists that the act is con- 
stitutional, while the Attorney General insists that it is un- 
constitutional. 

The 4th section of Article NL of the constitution, provides 
that laws may be passed regulating or prohibiting the sale 
of intoxicaring liquors within the limits of this State. 

Chapter 32 of the Code, passed in supposed conformity to 
this provision of the constitution, authorizes the sale of intox- 
icating liquors upon license, under certain specified circum- 
stances, and prohibits such sales, even upon license, to cer- 
tain persons at any time and prohibits such sales to any per- 
son on Sunday. 

This is a prosecution as before stated, for selling and furnish- 
ing intoxicating liquors in violation of section 12 of said chap- 
ter. The offense ix declared a misdemeanor, and the penalty 
imposed on conviction. is a fine of not less than ten, nor more 
than one hundred dollars. 

The first section of the bill of rights provides that no person 
shall be held to answer for treason, felony, or other crime not 
cognizable by a justice, unless on presentment or indictment 
of a grand jury. The 9th section of Article VII of the consti- 
tution provides, that jurisdiction of all misdemeanors and 








518 COURT OF APPEALS OF WEST VIRGINIA. 
July Term, ell George W. Eckhart vs. The State. 1872 


breaches of the peace, punishable by fine not exceeding ten 
dollars or by imprisonment for not more than thirty days, 
may be by law vested in the justices. A justice could have 
no jurisdiction to try this case, because the penalty imposed 
on conviction may be more than ten dollars The case can 
only be prosecuted on presentment or indictment of a grand 
jury, and the trial of the case can only be by jury, as provi- 
ded in the Sth section of the bill of rights: unless a jury be 
waived by the accused, as was in fact done in this case. 

The municipal court of the city of Wheeling, is a court of 
limited jurisdiction. It has no grand jury to find indict- 
ments, nor any petit jury totry any criminal case. It has no 
criminal jurisdiction, except in cases where a fine, penalty or 
punishment may lawfully be imposed for a violation of an 
ordinance of the city. 

It follows, therefore, as cases like this can only be prosecuted 
on presentment or indictment of a grand jury, and the trial 
of the case can only be by jury, that the municipal court can 
have no jurisdiction of the case, either sole or concurrent. It 
is insisted that although the act of February 27th, 1871, may 
notconfer upon the municipal court jurisdiction of the case, vet 
the 6th section of the said act, repealing all acts or parts of 
acts inconsistant with the act, takes away from the cireuit 
court all jurisdiction to hear and determine the case. 

It is well settled that part of an act may be inopperative 
and void, and part of it operative. but this can only be when 
the parts are not connected. 

If they are so connected with each other as to warrant the 
belief that the legislature intended them as a whole, and if 
all could not be carried into effect, the legislature would not 
pass the residue independently: then if some parts are un- 
constitutional, all the provisions which are connected must 
fall withthem. Cooley's Constitutional Lim., p. 177-8). Com- 
monwealth Vs. Hitchings, 5 Gray {S2. hisher vs. MeGim 1 
Gray 1. Warner vs. Mayor of Charlestown, 2 Gray &4. 


The object of the legislature in passing the act in question, 
was to confer upon the municipal court, sole jurisdiction to 
try all offenses of the class presented in this case, committed 
within the city of Wheeling, and it cannot be supposed that 
it would have passed any act taking away from the circuit 
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court jurisdiction to try such offenses, as an independent act. 
The effect of such an act, if valid, would be that no offense 
of the kind could be prosecuted or punished. Moreover an 
act to take from the circuit court jurisdiction to try such 
cases as this. would be in violation of section 6th, Article VI 
of the constitution, which provides that the circuit courts 
shall have original jurisdiction of all crimes and misde- 
meanors. 

For both of these reasons, this court must hold the repeal- 
ing section inoperative and void. 

There is nothing therefore in the act, to interfere with the 
jurisdiction of the circuit court to hear and determine the 
cause, and the judgment complained of will have to be aflirm- 
ed with damages and costs. 


The other judges concurred. 


DECREE AFFIRMED. 
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Wb eeling. 


G. L. Hurst vs. Tut State. 
July Term, 1872. 


On the trial of the defendant for a misdemeanor, after the witnesses for the 
State had been examined, and two witnesses for the defendant, the latter 
stated that he had another witness he wished to examine to contradict a 
statement made by a witness for the State; and the court had the person so 
named by the defendant called at the court house door, and after waiting 


some time, the ‘jury were directed to retire and consult of their verdict. 


Shortly thereafter the person named appeared in the court room, A motion 
for a2 new trial was overruled and it is Henp: 


That such ruling was correct, it not appearing that the person was sum- 
moned, nor was there any affidavit as to what his testimony would 
have been if he had been introduced and examined, 


The indictment in the case was tound at the March term, 
1871, of the circuit court of Harrison county. Trial and 
judgment against the defendant October term, 1871. The de- 
fendant brought the case here for review. 


John Bassel for plaintiff in error. 
The Attorney General for State. 


BerksHIRE P. The appellant asks for a reversal of the 
judgment of the court below, upon the ground that it erred 
in overruling his motion for a new trial. 

The motion was based on the evidence set out in his bill of 
exceptions, which it was claimed, shows a case of surprise to 
the appellant on the trial, by reason of the failure of the wit- 
ness Lynch to appear until after the jury had retired to con- 
sider of their verdict. It appears that after the appellant had 
introduced two other witnesses, he stated in court that he had 
another witness, John P. Lynch, who he wished to examine 
for the purpose of contradicting a material statement which 
had been made by a witness who had testified in the case on 
behalf of the State. That thereupon the witness was called 
et the door of the court house, but did not answer, and that 
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after waiting for some time for said witness, who failed to ap- 
pear, the jury was instructed to retire and consider of their 
verdict, and immediately after they had so retired the wit- 
ness Lynch appeared in the court house. 

It does not appear, however, whether he had been sum- 
moned by the appellant or not; nor does it appear by affidavit 
or otherwise what his testimony would have been if intro- 
duced and examined. 

To reverse the judgment for the refusal to grant a new 
trial, upon the facts disclosed by the record, therefore, would 
certainly be extending the rule as to granting new trials 
further than would be warranted by any of the cases. The 
judgment, I think, should be affirmed with cost and damages 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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Uh eeling. 


MankTin Coniey vs. THE STATE. 
IpeM vs. IDEM. 
July Term, LS72. 


An indictment for selling spirituous liquors without a license, charges that the 
defendant, at his store house and dwelling house in Pennsboro, in said 
county, did sell, &c., and it is held, on motion to quash, that it was not in- 
tended to charge two distinct sales at different places, but rather to deseribe 
the store and dwelling house as constituting one building and one and the 
same place: and, therefore, there were not two distinct offenses charged in 
the same count. 


Indictment found in August, L871. Trial and verdict for 
State, April term, 1872, in circuit court of Ritchie county. 

The only question reserved was the motion to quash the 
indictment, concerning which the opinion of President Berk- 
shire contains a statement. 

The defendant brought the case here for review. 


R. S. Blair for the plaintiff in error. 
The Attorney Genera! for the State. 


BERKSHIRE IP. These cases being alike were submitted and 
considered together. 

The only question reserved on the record was the motion 
to quash the indictments, upon the ground, as it was insisted 
here, that two distinct offenses are charged in one count in 
each of the indictments. 

The charges in the indictments are, that the defendant, on 
a certain day, and without having first procured the proper 
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authority according to law, did “at his store house and dwel- 
ling house, in Pennsboro, in said county,” sell and offer to sell 
by retail, spirituous liquors, &e. 

It is very evident, I think, that the attorney for the State 
did not intend to charge two distinct salés at different places, 
that is, that the defendant sold at his 
sold at his dwel 


scribe the st 


store house and also 
ling house in Pennsboro, but rather to de- 
ore and dwelling house (where the sale was made) 
as constituting one building, and one and the same place. 
And this, it seems to me, 


is the proper construction that 
ought to be applied to th 


1 to same, especially as it does not 
appear that the defendant attempted, on the trial, to show 
that his store and dwelling house were in fact separate and 
distinct buildings or places. 

I think the judgments ought to be aflirmed with costs and 
damages. 


The other judges concurred 


JUDGMENT AFFIRMED. 
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Wheeling. 


B. L. Mines vs. Tor Srate. 
July Term, 1872. 


1. Afterthe fact of a sale of spirituous liquors by a druggist is proven, it devolves 
on him to show the bona sides of the transaction—he not having license to sel] 
spirituous liquors. Chapter 82, section 4, Code of 1868 

2. On the trial ofan indictment against a druggist for selling spirituous liquors 
without license, it is proved that “ witness went to defendant’s drug store, 
and stated to defendant, who was a regular druggist,that he, witness, was sick 
and wanted some whiskey. Thedefendant asked witness what was the mat- 
ter; witness replied that he had the belly-ache; whereupon the defendant mix- 
ed some whiskey and ginger together in a glass and gave it to the witness.who 
drank it and paid defendant for it; witness said the drink was very hot with 
ginger;at which time above mentioned the whiskey shops were all closed and 
not selling whiskey. That he had got whiskey there several times before, but 
it wasalways mixed with medicine, and he always got it for medicinal 
purposes. And onthe part of the defendant it was proved by one other wit- 
ness that defendant. was a regular druggist and made ita part of his business 
to fill prescriptions for physicians, and in the course of his business frequent- 
ly prescribed for acute diseases, and his judgment therein was relied upon.” 
HELD, 

That a verdict for the state is not unsupported by evidence, and it was not 
error to refuse to set it aside on such ground, 


Indictment found for selling spirituous liquors without a 
license. Verdict and judgment for State, at March Term, 
1872. 

Anample statement of the matters in controversy, is con- 
tained in the opinion of President Berkshire. 

The defendent brought the case here. 


D. W.. Polsley for the plaintiff in error. 


The court erred in refusing to set aside the verdict of the 
jury and grant the defendant a new trial, because the evidence 
clearly shows, as will be seen by reference to the bill of ex- 
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ceptions, that the only sale proven by the State to have been 
made within twelve months next preceding the finding of 
the indictment was made in good faith for medicinal pur- 
poses, and that ginger was in fact mixed with the liquor by 
the druggist before it was delivered to the prosecuting wit- 
ness, and it cannot be denied that this was the proper remedy 
for the sickness of which he complained, viz: cholic. 

Also, because it was proven that the defendant was a regu- 
lar druggist who was constantly filling prescriptions for phy- 
sicians, and made it a part of his business to prescribe, him- 
self, for acute diseases, and his judgment therein was relied 
upon by the community at large. 

Also, because a druggist is as free to prescribe for a patient 
az any physician, and is presumed to be as capable of judging 
when a person is in need of spirituous liquor, wine, ale or 
beer, &c., as a physician, especially in the absence of any law 
prescribing who shall be the judge of the necessity of the pur- 
chaser. 

And, lastly, because the State failed to prove any sale of 
“alcohol, spirituous liquors or wine” by the defendant, the 
only sale proven being the sale of a drug or medicine. 

The statute does not prohibit a druggist from selling alco- 
hol, spirituous liquors or wine, where it is done in good faith 
for medicinal or manufacturing purposes. (See Code, chapter 
32, section 4.) And who is to judge of the purpose for which the 
liquor is wanted? Is not the druggist bound to rely upon the 
statement of the purchaser? Suppose the purchaser says he 
wants it for manufacturing purposes, is it the duty of the 
druggist to follow him up and see with his own eyes that the 
liquor is applied to the very purpose for which the purchaser 
represented that he wanted it? Again, suppose a man comes 
from a distance and represents to the druggist that some one, 
on whose behalf he has come to the druggist, is sick and 
needs some whiskey or brandy to keep him up and give him 
strength, is not the druggist in duty bound to let him have the 
liquor? The consequence of a refusal might be a prolonga- 
tion of sickness or even death. It will not do to say that the 
prescription of a physician should be produced, for it may be 
that the attack is so sudden that a physician has not yet been 
in attendance ; or, as is the case in a great many instances, the 
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patient may refuse the services of a physician and rely upon 
his own judgment, or upon that of the druggist. Neither 
will it do to tell us that the whiskey shops, or grog shops are 
either open or closed, for it is notorious that their liquors are 
drugged, while on the contrary it is a popular belief that 
druggists keep a pure article of liquor. And this belief, be 
it said to the honor of the profession, is justified by the drug- 
gists of this. and as far as we are advised, of all other coun- 
tries, who make it a point toacquire a reputation for keeping 
pure liquors and drugs that can be relied upon at all times for 
medicinal and manufacturing purposes. Who, then, would 
go toa grog shop for liquor for manufacturing or medicinal 
purposes, feeling and knowing as he must that in nine 
out of ten such places the liquors are drugged or adulterated? 
The very difference in the price of liquors at the one place 
from that of the other shows the difference in the degree of 
purity. It isywell known that it costs much more for a pint of 
whiskey or brandy at a druggist’s than at a grog shop, and 
this is because liquor ean be so adulterated that one barrel of 
pure liquor can at very little expense be expanded into several 
barrels by adulteration, and it is notorious that this is con- 
stantly done by the keepers of grog shops and saloons. Shall 
it be said then that our laws are so inhuman that they drive 
the people, whose health and comfort should be first in the 
eye of the law, from a druggist, where they can get pure 
liquors. to a miserable grog shop where they will get—what? 
Alas! in too many instances nothing but rank poison, that 
only furnishes food for the disease to feed upon, and thus 
proves fatal tothe patient it was intended and fondly hoped it 
would cherish and strengthen. 

What physician of any respectability would send a patient 
toa grog shop for liquors, without first analyzing and testing 
the liquor himself? And are not the professions of druggist 
and medicine, that is druggist and physician, so near akin 
that they are inseparable? How would a physician at this 
day get along without his druggist upon whom he could rely 
to fill his prescriptions with accuracy of quantity and purity 
of quality ? 

But it has been said that a druggist, should not sell liquor 
at all, except upon the prescription ofa physician. I deny the 
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proposition. The statute provides that a druggist may sell 
without a license, where the sale is in good faith for medicinal 
or manufacturing purposes. Now, that proposition would 
require the prescription of a physician, even where the liquor 
was purchased for manufacturing purposes. This serves to 
show the absurdity of the thing. 

There is not one word about a prescription in the statute. 
It only requires that the druggist, when he sells the liquor, 
shali do so in good faith for medicinal or manufacturing pur- 
poses, and wisely leaves it to his own discretion to judge of 
the purposes for which it is wanted by the purchaser. Ifa 
druggist is deceived by a person feigning sickness and sells 
him liquor avowedly for medicinal purposes, is he to incur all 
the penalties of the law for another’s sin? For the person 
that makes the misrepresentation with the intent to deceive 
is the real offender, and it may be, and often is the case, that 
malicious persons make such wilful misrepresentations for the 
very purpose of wreaking their revenge upon the unsuspect- 
ing victim, and using the strong arm of the law to deal the 
final blow. The fact that a druggist may be deceived is no 
argument against him, for are not the ablest of physicians 
sometimes deceived also? 

It is said by some that a druggist must prove beyond doubt 
that the sale was for medicinal or manufacturing purposes. 
And again, that the statute provides that ifthe sale be proven 
it shall be presumed to have been in violation of the statute. 
Is not this in direct opposition to that good old maxim that 
every man shall be “presumed innocent until proven 
guilty ?” 

The druggist may make the sale in the very best of faith 
for medicinal or manufacturing purposes, and yet be deceived 
by the purchaser, who may take the liquor and become never 
so drunk with it. How is it possible in such a case for the 
druggist to prove his good faith? There may have been no 
one present but the druggist and the purchaser, and in fact 
there was not in this case. But suppose there had been sev- 
eral present, how could they possibly testify whether the 
druggist was making the sale in good faith for medicinal or 
manufacturing purposes? If such a doctrine as that is to 
prevail, no druggist could make a sale without making him- 
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self liable to a prosecution for unlawful retailing. Not even 
the prescription of a physician would save him, for there is 
no law providing for a sale under prescription. The accused, 
who is himself the only person that could really testify 
whether the sale was made in good faith for medicinal pur- 
poses, is not allowed to testify, and there is no faith of any 
kind required of the purchaser. It seems to me that the 
State should at least be required to make out a prima facie 
case of an intention to violate the statute before the defendant 
is put upon his proof of good faith. Happily, for as in this 
case, the State’s own and only witness states that he not only 
procured the liquor for medicinal purposes, but actually had 
medicine mixed with the liquor by the druggist. What bet- 
ter evidence of good faith could be given than this? 

Suppose the druggist were himself a practicing physician, 
would the case be altered any? I think not, for if the de- 
fendant himself could not be a witness, much less could his 
own written prescriptions be offered in evidence in his be- 
half, even though made in the best of good faith. 

But let us now consider whether such asale has been proven 
by the State as is charged in the indictment. The indict- 
ment charges that the defendant “did unlawfully sell, offer, 
and expose for sale at retail, spirituous liquors, wine, porter, 
ale, beer, and drinks of like nature.” There was noevidence 
offered of the sale or exposure for sale of anything but spirit- 
uous liquor, so we will take nothing into consideration but 
that. The prosecuting witness says he complained of the 
belly-ache, and asked for whiskey ; that defendant mixed some 
whiskey and ginger together in a glass and gave it to the wit- 
ness. Now, the question is, what was the article sold by the 
defendant? Could it be called whiskey or spirituous liquor, 
for they are the same? (See U.S. Dispensatory, page 801, 
title, spiritus frumenti.) It is clearly not that, for it has under- 
gone a change; neither can it be called ginger, for it has also 
undergone a change. Clearly it has become a drug or medicine. 
And the name of this drug or medicine is tincture of ginger 
or ginger. It might be well here to inquire what are tinc- 
tures? “Tinctures, in the pharmaceutical sense of the term, 
are solutions of medicinal substances in alcohol or diluted 
alcohol.” (U.S. Dispensatory, p. 1380.) And on the same 
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page it is said that “diluted alcohol or proof spirit is often 
preferable to officinal alcohol, as it is capable of extracting a 
larger proportion of those active principles of plants, &c. * * 
At the same time that it is strong enough in most instances 
to prevent spontaneous decom position, and has the advantage 
of being cheaper and less stimulating.” 

On page 1,410, same work, we are told to “take of ginger, 
8 troy ounces; alcohol (or proof spirit), a sufficient quantity, 
moisten * * * pack * * * and gradually pour alco- 
hol (or proof spirit) upon it until two pints of tincture are 
obtained.” So we have two pints of tincture of ginger from a 
sufficient quantity of alcohol. The alcohol has ceased to exist 
as alcohol or a spirituous liquor, and is converted into a 
drug or medicine. This is exactly our case. We took so 
much whiskey or spirits, and added it to so much ginger, and 
compounded of the two a tincture of ginger, and administered 
it as the proper remedy for the sickness of which the prosecut- 
ing witness complained. There was no alcohol, spirituous 
liquor, or wine sold. The only sale proven within the twelve 
months next preceding the finding of the indictment was the 
sale of this drug or medicine, which we must call tincture of 
ginger, for it can be nothing else. It is true the witness asked 
for whiskey, but the druggist, when informed of his complaint, 
knew exactly what was good for him, and instantly prepared 
the proper medicine or tincture. He did not sell him any 
whiskey; but even if he had, as before shown, it was a matter 
entirely within his own discretion. If, in his judgment as a 
druggist, the purchaser really was in need of the liquor for 
the purpose represented, it was not only his privilege but his 
duty to furnish it to him, just as much as it was to furnish 
any other article kept by him for sale. 

For the general uses of ginger and the tincture of ginger, 
see Stille’s Therapeutics and Materia Medica, vol. 1, p. 619. 
It will there be seen that it is used for cholic and generally 
as a stomachic stimulant. 


The Attorney General for the State. 


BrerKsHIRE P. The only error complained of in this case, 
is the ruling of the court below on the defendant’s motion to 
67 
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set aside the verdict, and grant him a new trial upon the 
ground that the verdict was contrary to the evidence. 

The appellant was indicted for selling spirituous liquors, 
&c. without a license. It appears that at the time of the al- 
leged sale, he was a regular druggist, living and doing busi- 
ness in the town of Point Pleasant, in Mason County. By 
the 4th section of chapter 32 of the Code, p. 203, druggists are 
authorized to sell, in good faith, for medicinal or manufactur- 
ing purposes, alcohol, spirituous liquors and wine. But in 
any prosecution against a druggist for selling such without 
a license, “if a sale be proved, it shall be presumed that such 
sale was in violation of the section, unless the contrary be 
shown.” 

In this case it is not claimed that the appellant, at the 
time of the alleged sale had any license to sell spirituous li- 
quors, «c., and a sale having been distinctly proved on the 
trial, the presumptions of the law arose against him, and 
it thereupon devolved on him to repel such presumptions by 
showing the hona fides of the transaction. Does it clearly ap- 
pear from the record that he did so on the trial? Whether 
he did so or not, was a question of fact to be determined by 
the jury, and in their judgment he failed to show the good 
faith of the sale.and hence the verdict was against him. And 
the question now is whether it was warranted by the testi- 
mony, or rather whether it was plainly against it. 

It appears that only two witnesses were introduced on the 
trial. One was on behalfof the state, and proved that he went 
to the appellant’s drug store, in Mason county, and told him 
he was sick and wanted some whiskey, and upon being asked 
by the appellant what was the matter, he replied he had the 
“belly-ache.” Whereupon, the appellant mixed some whiskey 
and ginger in a glass and gave it to the witness, who drank 
it and paid appellant forit. That the whiskey, witness said, 
was very hot with ginger, and that at that time, the whiskey 
shops were all closed. Also, that he had got whiskey there 
several times before, but that it was always mixed with med- 
icine, and always got for medicinal purposes. 

The other witness was introduced on behalf of the appel- 
lant, and proved that he was a regular druggist, and made it 
a part of his business to fill prescriptions for physicians, and 
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in the course of his business frequently prescribed for acute 
diseases, and that his judgment thereon was relied upon. 

Under this state of facts, I do not think we can, with pro- 
priety, say the verdict of the jury was clearly unsupported by 
the testimony, and ought therefore to be set aside. It will be 
observed that the witness for the state, although he says he 
told the appellant he was sick, did not state that he was in 
fact sick, nor that there was no understanding between him and 
the appellant that he should feign or represent himself to b2 
sick, for the purpose of procuring the whiskey, in violation 
of law ; and further, that he did not call for medicine or for 
ginger, but for whiskey only, and applied to the druggist only, 
because the whiskey shops were then closed. 

The jury, it would seem, came to the conclusion, that the 
sickness of the witness was probably feigned (which was un- 
derstood by the appellant) and used as a pretext for procur- 
ing and selling whiskey in violation of law, and in my view, 
it cannot be said such a conclusion is wholly unwarranted by 
the testimony. 

The judgment must therefore be affirmed with costs and 
damages. 


JuDGE MAXWELL concurred with BERKSHIRE P. 


JuDGE Moore was of opinion that the evidence for the State 
sufficiently repelled the presumptions of the law against the 
appellant, arising upon the proof of the sale, and was insuffi- 
cient to warrant the verdict. 


JUDGMENT AFFIRMED. 
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heeling. 


Lewis F. Warts vs. THe STatr. 
July Term, 1872. 


1, Evidence of a distinct, substantive offense cannot be admitted in support of 
another offense. 

2. If a principal totally and substantially departs from the instructions of an 
accessory, and commits adifferent offense, or an additional offense, he stands 
single in such different or additional offense, and the other is not held re- 
sponsible for it as accessory. 

3. On an indictment for procurig persons to shoot,cut,stab,wound,&c. with intent 
to maim, &c., a certain other person, it is error to admit testimony of a rape 
committed by such persons after they had broken into a dwelling, where 
such certain other person was lodging. Because the rape was a distinct, sub- 
stantive offense from that charged in the indictment, and had no connection 
whatever with the offense charged, and because it was a total and substan- 
tial departure from that instructed, and the defendant could not be held re- 
sponsible as accessory thereto. 

4, On the trialof W for procuring certain persons to cut, shoot,stab, wound, &c., 
with intent, &c., one S., it is held not to be error in the court below to admit 
as evidence astatement that, on the evening of the day the offense was com- 
mitted, W. and S. had an altercation, and W.struck at S. with a knife, 
whereupon S. threw a stone at W., to show the existenee of a motive likely 
to instigate the defendant to the commission of the offense charged. 

5. A case in which the verdict of guilty was not warranted by the evidence. 


Indictment found October term, 1871, in circuit court of 
Monroe. Trial and verdict against the defendant March term, 
1872. The following was certified as the facts proved on the 
trial : 

It was proved that about nine o’clock on the night of the 
19th day of September, 1871, Mr. G. V. Perry, who resides in 
the county of Monroe, was aroused by calls of some one at his 
yard gate who called for J. W. Saunders. Mr. Perry told 
them to go away, which they did, and he heard some one at 
that time calling, “Come away from there, boys!” In about 
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three-quarters of an hour they returned and broke open his 
house and entered into it, and that J. W. Saunders resided 
with him, Perry. Saunders was in the house at the time they 
entered the house; he, Saunders, when the men entered the 
house, was in his room up stairs, whefe they immediately 
went, and following Perry and family who retreated to Saun- 
ders’ room Saunders slipped out and escaped. It was dark 
in the house when they entered. Mr. Perry made his wife 
and daughter go up stairs to the second floor, while he, Perry, 
tried to keep them back, but they rushed up the stairs 
to the room that Saunders usually occupied, and to which 
Mrs. Perry and her daughter had retreated. Perry retreated 
up the stairs before the men; Perry did not know whether or 
not the men knew that was Saunders’ room. It was proved 
that they were armed with clubs, and when they reached 
that room one of the men knocked Perry down and the other 
ravished his wife. It was proved that the house of Mr. Perry, 
where this was’ done, is in Monroe county; that John Lee 
Randolph and Price Pleasants were the men who broke and 
entered the said house, and that John Lee Randolph and 
Price Pleasants are negroes; that they lived within one-half 
mile of the house of the defendant, and within one mile of 
the house of Mr. Perry. It was proved that about dusk of 
the same evening that Saunders and the prisoner had a diffi- 
culty, in which Watts had attempted to stab Saunders, and 
that about half-past eight o’clock that night Tommy Watts, 
a son of the defendant, and a man by the name of Keadle, 
were seen to pass from the direction of Watts’ store to the 
residence of John Lee Randolph and Price Pleasants, and 
in a few minutes passed back towards the same store 
with Randolph and Pleasants; that a witness tried to 
persuade them not to go to the defendant's store, but 
without effect. It was proved that about half-past eight 
o’clock that night, and before the house was broken open, the 
defendant said he would be revenged on Saunders before 
morning; that upon the examination of the defendant before 
the justice the defendant stated that he had ‘promised to give 
the men, John Lee Randolph and Price Pleasants, two dollars 
and a half to go to whip Saunders. Three or four wit- 
neses stated also that he had also stated that he had given 
them liquor; one stated that he did not hear him say any- 
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thing about liquor, and if he had said anything about liquor 
he would have heard it, but heard him say that he had prom- 
ised them money. It was proved by John Lee Randolph that 
a man by the name of Anderson had given him about three 
quarts of liquor; Watts was present when the liquor was 
given, and that he said he could not go to Peiry’s house, for 
they were a nice family ; the prisoner said, “Oh, no, don’t go 
there; they are a nice family and must not be disturbed ;” 
when Watts told them he would give them $2.50 to whip 
Saunders, Saunders was insight in the wagon. It was proved 
by Mrs. Perry that after Randolph and Pleasants entered her 
husband’s house on the night aforesaid, that one of them vio- 
lated her person by penetrating her person with his person. 
Price Pleasants, a witness, said Watts told him he would give 
$2 to go and whip Saunders. 

The opinion of Judge Moore contains a statement of the 
points made in the bills of exception. 

The defendant brought the case here for review. 


F. Hereford and C. Boggess for plaintiff in error. 
The Attorney General for the State. 


MoorE J. This case is before us on a writ of error to the 
judgment of the circuit court of Monroe county, on a verdict 
convicting the defendant, whereby he was sentenced to im- 
prisonment in the penitentiary for the term of two years. 

The indictment consisted of two clauses. The first charged 
that “John Lee Randolph and Price Pleasants, on the 19th 
day of September, 1871, about the hour of ten o’clock in the 
night of that day, feloniously and burglariously did break 
and enter into the dwelling house of G. D. Perry, situated in 
the said county, with intent to make an assault upon one J. 
W. Saunders then and there living, and him the said J. W. 
Saunders, to then and there maliciously shoot, stab, cut and 
wound, with intent to maim, disfigure, disable and kill him, 
the said J. W. Saunders.” 

The second clause charged that Lewis F. Watts, of the said 
county, before the said felony and burglary was committed in 
form aforesaid, to-wit: on the 19th day of September, in the 
year aforesaid, in the county aforesaid, did feloniously coun- 
sel, procure, aid and abet the said John Lee Randolph and 
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Price Pleasants, to do and commit said felony and burglary 
in manner and form aforesaid, against the peace, «c.” 

The defendant upon the trial of the cause took five bills of ex- 
ceptions to the rulings of the court, which make apparent the 
errors complained of, as especially designated by the learned 
counsel in his brief of assignment of error. 

The rule governing the production of evidence is well set- 
tled, ‘“‘ that the evidence offered must correspond with the ma- 
terial and necessary allegations, and be confined. to the point 
in issue.” It is stated by Mr. Greenleaf, (1 Greenleaf’s Evid. 
951 a.) “It is not necessary, however, that the evidence 
should bear directly upon the issue. It is admissible, if it 
tends to prove the issue, or constitutes a link in the chain of 
proof; although, alone, it might not justify a verdict in ac- 
cordance with it. Nor is it necessary that itsrelevancy should 
appear at the time when itis offered; it being the usual 
course to receive at any proper and convenient stage of the 
trial, in the discretion of the Judge, any evidence which 
the counsel shows will be rendered material by other evidence, 
which he undertakes to produce. If it is not subsequently 
thus connected with the issue, it is to be laid out of the case.” 
And in section 52, he adds: “ This rule excludes all evidence 
of collateral facts, or those which are incapable of affording any 
reasonable presumption or inference, as to the principal fact 
or matter in dispute; and the reason is, that such evidence 
tends to draw away the minds of the jurors from the point in 
issue, and to excite prejudice, and mislead them; and more- 
over, the adverse party having had no notice of such a course 
of evidence is not prepared to rebut it.” These principles 
are maintained by other standard text-writers, and seem to be 
sustained by undoubted authority as the rule governing the 
production of evidence, which is in keeping with the spirit of 
the Federal and State Constitutions. 

The constitution of this State declares, that “ the accused 
shall be informed of the character and cause of the accusation,” 
(Art. II, s. 8): The Federal Constitution declares he “shall 
be informed of the nature and cause of the accusation.” (U.S. 
Con. Art. VI.) In this case the indictment found against 
the prisoner, informed him that he was charged as accessory 
before the fact, in this, that he did feloniously counsel, pro- 
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cnre, aid and abet John Lee Randolph and Price Pleasants; 
feloniously and burglariously to break and enter into the 
dwelling house of G. D. Perry, with intent to make an assault 
upon one J. W. Saunders, to then and there shoot, stab, cut 
and wound the said Saunders with intent to maim, disfigure, 
disable and kill said Saunders. 

This was the accusation against him, and for no other of- 
fence could he be tried on this indictment, and nothing should 
have been given in evidence which did not directly tend to 
the proof or disproof of the matter inissue. (1 Wharton Crim. 
Law § 647.) In the section just noted, Mr. Wharton citing 
authority, states that, “Evidence of a distinct, substantive 
offence, cannot be admitted in support of another offence.” 
“So if, the accessory order or advise one crime, and the prin- 
cipal intentionally commit another; as, for instance, to burn 
a house, and instead of that he committed a larceny; or to 
commit a crime against A.; instead of so doing, he commit 
the same crime against B., the accessory will not be responsi- 
ble.” (Idem, § 134.) 

“Tf the crime by the principal felon was committed under 
the influence of the flagitious advice of the other party, and 
the event, though possibly falling out beyond the original in- 
tention of the latter, was, nevertheless, in the ordinary course 
of things a probable consequence of that felony, he is guilty of 
being accessory to the crime actually committed. But if the 
principal, following the suggestions of his own heart, wilfully 
and knowingly committed a felony of another kind, on a dif- 
ferent subject, he alone is guilty.” (3 Greenleaf Evid. § 50.) 
And if the principal totally and substantially departs from 
his instructions, as if, being solicited to burn a barn, he more- 
over commits a robbery while so doing, he stands single in 
the latter crime, and the other is not held responsible for it 
as accessory. (3 Greenleaf Evid. § 44.) 

Has the trial of this cause been governed by these princi- 
ples? Ithink not. It was certainly improper to admit the 
testimony of Perry and wife as to the rape, because that was 
a distinct substantive offence from that charged in the in- 
dictment ; (1 Wharton’s Crim. Law § 647,) and had no con- 
nection whatever with the felony charged, because it was a 
total and substantial departure from that instructed, (3 Green- 
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leaf Evid. § 44,) and the defendant could not be held respon- 
sible as accessory thereto. (Idem.) The admitting of such 
testimony being evidence of a crime ever shocking to civili- 
zed society, was well calculated “to draw away the minds of 
the jurors from the points in issue, and to excite prejudice 
and mislead them,” and thus prevent a fair, impartial verdict. 
The exceptions taken in admission of that evidence, should 
therefore have been sustained, and it was error in overruling 
them. 

As to the fourth exception, I do not discover error. The 
state asked the witness, “ What occurred that evening about 
dark, between I. W. Saunders and Lewis F. Watts.” The 
witness testified, “that on the evening the offense charged 
in the indictment was committed, about dark, he was passing 
the store of Mr. Watts, in a wagon, about one mile from his 
(witnesses’) house; that I. W. Saunders was in the wagon 
with him; that Watts and Saunders got into an altercation, 
that Watts struck at Saunders with a knife, and Saunders 
jumped out of the wagon, and threw a stone at Watts.” It 
seems to me that the evidence was properly admissible to 
show “the existence of a motive likely to instigate the de- 
fendant to the commission of the offense in question. (1 Whar- 
ton’s Crim. Law, § 635;) and therefore the court did not err 
in the ruling made known by the fourth bill of exceptions. 

The evidence was plainly insufficient to warrant the ver- 
dict. 

The judgment should be reversed, verdict set aside, and 
cause remanded for a new trial. 


The other judges concurred. 


JUDGMENT REVERSED. 
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*Huau McLAvuGHuin’s ADM’R vs. JOHN J. BEARD AND WILLIAM 
L. McNEEL. 


January Term. 1872. 


A case reasserting the doctrine decided in Beard vs. Livesay 4 W. Va. 637, that 
a note executed after the war, in lieu of, orin renewal of one executed in 
Greenbrier county in 1861, the consideration of which latter was Confederate 
Treasury notes, is valid and binding on the promissor. 


Action of debt in the circuit court of Pocahontas county, 
declaration filed Octuber rules, 1868. Verdict and indgment 
for the defendant October term, 1870. 

The defendants filed a special plea, in addition to the gen- 
eral issue, alleging that in November, 1861, they executed a 
promissory note the consideration of which was Confederate 
Treasury notes; and that the same was payable in and to be 
discharged by the payment of such notes; and that in Au- 
gust, 1868, they executed the supposed promissory note in the 
declaration mentioned, in lieu of and as a renewal of the first 
mentioned note, with its interest added, and that the oaly 
consideration of the note in the declaration mentioned, was 
the loan of the Confederate Treasury notes, as mentioned in 
the first note, and therefore the note sued upon was void in 
the law. The plaintiff moved to reject this plea, but the 
court overruled the motion and he excepted. 

The court at the instance of the defendants instructed the 
jury, as follows: 

“Tf the jury believe that any portion of the money loaned 
by Hugh McLaughlin to the defendant J. J. Beard was Con- 
federate money, they cannot separate the Confederate money 





*The following cases, to the end of the volume, were omitted in their proper 
placesinadvertantly. The date of each decision, however, will avoid confusion 
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from any other money loaned, and the promise being one and 
indivisible, the whole bond is void.” 
The plaintiff brought the case here for review. 


Price and Sperry for the plaintiff in error. 
Dennis for the defendants in error. 


MaxweE.. J. This case is very much like the case of Beard 
vs Livesay 4 W. Va. 637, and for the reasons given in that case 
the defendant’s first special plea should have been rejected 
and the instructions given to the jury at the instance of the 
the defendants should have been refused. Orchard vs. Hughes 
3 Wallace’s Reports 73. 

The judgment complained of will have to be reversed with 
costs to the appellants and the cause remanded. 


The other judges concurred. 


JUDGMENT REVERSED. 
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JAMEs H. Hoorr et al, vs. Bens. J. ROLLINS. 
January Term 1872, 


1. It isnot error to reject pleas that set forth specifically the manner by which 
a contract is alleged to have been execnted usuriously, when a plea is also 
filed alleging usury under the statute, and under which any defense can be 
made that could have been madc, if the pleas had not ben rejected. 


to 


To avail himself of the benefit of an instruction, the excepter must see to it 
that enough of the evidence is incorporated in the bill of exceptions to show 
the pertinence or impertinence of the instruction given or refused, to the is- 
sue to be tried. 


Action of debt brought to December rules 1870, in the cir- 
euit court of Mason county. 

Defendants, Hooff and others, tendered three pleas, two of 
which were on motion of plaintiff, rejected. The plea on 
which issue was taken, alleged a usurious consideration for 
the bond sued on, under the statute. The pleas rejected set 
up substantially the same defence, but amplified the transac- 
tion, and set forth the circumstances of the contract. 

There was a verdict for the plaintiff, and judgment in 
May 1871. 

Some questions pertaining to instructions to the jury, are 
stated in the opinion of the President. 

The defendants brought the case to this court for review. 


Tomlinson for the plaintiff in error. 
Polsley and Smith and Knight for defendant in error. 


BERKSHIRE P. This was an action for debt in the circuit 
court of Mason county, on an obligation executed by the appel- 
lants tothe appellee. The only defence made was usury, and 
three pleas were filed alleging it. The firstand third were, on 
motion of the plaintiff rejected, and issue taken on the second 
plea. The rejection of the two pleas is the first error insisted 
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on here. Prior to the statute, very great strictness was re- 
quired in the plea of usury, and it may admit of doubt wheth- 
er the rejected pleas would have been sufficient. But of this 
it is unnecessary to enquire. The second plea, upon which 
issue was joined, is in exact conformity to the 6th section of 
chapter 96 of the Code of West Virginia, p. 533, and under 
that plea, any defence could be made that could have been 
made under the pleas that were rejected, (which pleas in fact 
attempted to set up and plead the evidence of this usury,) 
and consequently no possible injury could have ensued to the 
appellants, from their rejection. In rejecting these pleas 
therefore, there was no error of which they can justly com- 
plain. 

The remaining objection urged here is disclosed by the ap- 
pellants bill of exceptions taken to the opinion of the court 
for giving the instructions asked for by the appellee, and re- 
fusing to give those asked by the appellants. None of the 
evidence introduced on the trial, is set out in the bill of ex- 
ceptions, or otherwise appears on the record. We cannot, 
therefore reverse those instructions, or determine whether 
they or any of them were relevant or irrelevant. To avail 
himself of the benefit of an instruction, the exceptor must 
see to it, that enough of the evidence is incorpurated into 
his bill of exceptions, toshow the pertinence or imperti- 
nence of the instructions given or refused, to the issue 
to be tried. Fitzhugh’s Ex. &e. vs. Fitzhugh 11 Grat. 300; 
Shepherd vs. McQuilkin 2 W. V. 90 and authorities cited. 
Wise vs. Postlewait 3 W. V. 452. There is an additional objec- 
tion to the motion to exclude the five instructions given at 
the instance of the plaintitf. The motion was to exclude all 
of them en masse. But without deciding that any of them 
were bad, it is clear that some of them were in the abstract 
correct, and might have been relevant and proper upon testi- 
mony pertinent to the issue, which may have been introduced 
on the trial. 

I think there is noerror in the judgment complained of, 
and it must therefore be atlirmed with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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DovuGLass AND WoopwarbD vs. GEORGE Loomis, JuDGE, &c. 
July Term, 1871. 


1. Original jurisdiction in cases of mandamus is conferred on this court by sec. 8 
Art. VI, of the Constitution. 


. 


2. Neither the Constitution nor the statute provide when or in what cases it 
may be proper or necessary to issue the writ, nor the mode of proceedings 
to obtain it. In these respects the principles of the common law govern. 


3. The mode ef proceeding in cases of mandamus, at the common law, is given 
herein. 


4. Independently of the Constitution or the statutory provision, superior 
courts, by virtue of their supervisory powers over inferior courts, have ju- 
risdiction to compel, by mandamus, the judges of such inferior courts to 
sign and seal in a proper case, bills of exception. This power seems to arise 
by reason of their appellant jurisdiction. 

5. This power, however, can only be exercised when the judge refuses to sign 
any bill of exceptions, in a cause tried before him, or a particular bill which 
it is conceded by him correctly sets forth the facts. 





6. A judge will not be compelled by mandamus to sign a bil] of exceptions, when 
he alleges in his return to the conditional writ, that the bill does not truly 
state the facts. The judges have sole power of determining whether the bill 
is true or not; their return to the writ being conclusive of the case, and not 
liable to be passed upon by ajury. The remedy in such case, if any, would 
seem to be, if a false return be made, an action on the case for damages. 


7. The rule is that the judge, in a case where the charge is that he refused to 
sign any bill, is commanded, in the conditional writ, to sign and seal the 
bill if it correctly sets forth the facts. But where the complaint is that he 
refused to sign a particular bill, he is required in such writ to sign the bill 
or show cause why he has not done so. 


8. In this case it was charged that, the judge refused to sign a particular bill, 4 
which truly set forth the facts, to which the judge answered that he did not 
refuse to sign any bill that correctly stated the facts, but that the particu- 
lar bill did not fully and truly state the facts, but grossly misstated them, 
and that he had signed a bill which did so truly state the facts; therefore 
there was no ground for issuing the eonditional writ, and the rule was 
discharged, 
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This was a rule awarded by this court at the January term 
1871, against Hon. George Loomis, Judge of the circuit court 
of Wocd county, on the application of William Douglass and 
S. Woodward. 

The petition for the rule alleged in substance that, on the 
trial of a case in the county of Wood, in December, 1870, 
wherein the petitioners were defendants, they had during the 
progress thereof, asked certain instructions by the court to 
the jury, which were refused. That they then prepared a 
bill of exceptions to the opinion refusing the instructions, 
setting forth that the evidence adduced in the trial, tended 
to prove certain facts; sufficiently for the purpose of showing 
the relevancy of the instructions. Which bill of exceptions 
the court refused to sign, stating as a reason therefor, that it 
did not state the facts proven on the trial. That exception 
was also taken to the refusal to sign the bill. That the bill 
did fairly state the facts proven, as by au inspection of the 
record of the case would be apparent. 

The petition prayed a mandamus nist, requiring the judge 
to sign the bill, or toshow cause why he had not done so, and 
upon default, that a peremptory mandamus commanding him 
to sign the bill, be awarded. To the rule issued, Judge Loomis 
answered, that he did not decline to make any bill of excep- 
tions which properly set out the facts proved, or which the 
evidence tended to prove, or any bill properly stating the 
rulings of the court. That he did sign and make part of the 
record, a bill containing all the facts proved, as understood by 
him at the time, as appeared by his notes taken at the trial ; 
and that the bill of exceptions tendered by the petitioners 
did not, in his opinion, fairly state the evidence produced, or 
facts proved, because it was proved, «c., (setting out the facts 
as he understood them,) That he pointed out the defects in 
the bill tendered bv the petitioners, and proposed to correct 
it, but the counsel objected, and demanded the judge to sign 
it as they proposed it, or let it so remain that petitioners 
could have the benefit of the refusal. 

The bill of exceptions tendered by petitioners, was incov- 
porated in the rule served on the judge. 

The petitioners demurred to the answer of the judge. 

The points made in the argument appear in the opinion of 
the President. 
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Boggess and Hutchinson, for petitioners. 
Edmiston and J. M. Jacckson for defendant. 


BERKSHIRE P. Original jurisdiction in cases of nmadamus, 
is conferred on this court, by the eighth section of the sixth 
article of the constitution. 


The terms employed to vest such jurisdiction are general. 
And it is not provided, either in the constitution or the sta- 
tute, when or in what cases it may be proper or necessary to 
issue the writ, nor is the mode of proceeding to obtain it pre- 
scribed. In these respects therefore, we are to look to and be 
govern ed by the principles of the common law. As to the 
proceedings necessary to procure the writ, the invariable 
practice seems to have been to apply in the first instance, by 
suggestion or motion, supported by affidavit, to the court hav- 
ing jurisdiction, for a rule against the defendant, or person 
refusing to do the act required to be done by the complain- 
ant, to show cause why a mandamus should not issue against 
him. Ard if, after such rule was served on him, the defend- 
ant failed to answer, a peremptory mandamus was issued, 
commanding him to do the thing required to be pe:formed. 
But if he returned an answer to the rule and failed to show 
sufficient cause against it, the rule was made absolute, and a 
conditional writ thereupon issued, commanding the defend- 
ant to perform the act complained of, or show cause why he 
had not done so. If on the other hand, sufficient cause was 
shown by the answer, the rule was thereupon discharged. If, 
however, in any case the facts on which the mandamus is 
made to depend, were disputed, the controversy thereon could 
not arise on the rule or answer to it, but always arose on the 
return to the conditional writ; as to which return the com- 
plainant or person who sues out the writ might demur or 
plead thereto. 2 Tucker Com. 202. Moses on Mandamus 
201-2. People vs. Commissioners, Wc., 7 Wendell 474. Sikes 
vs. Ransom, 6 Johnson R. 279. The People vs. Pearson, 2 8. 
Com. 189. This practice of the common law is distinctly re- 
cognized by our Code, chapter 109, section 1 and 2, p. 570, and 
it is accordingly provided that “when a mandamus is issued, 
the return thereto shall state plainly and concisely the mat- 
ters of law or fact relied on in opposition to the complainant,” 
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and that thereuponthe complainant may demur, plead, «c., to 
such return. In what cases would the writ issue? Inde- 
pendently of any constitutional or statutory provision, it 
seems to have been long conceded and settled, that superior 
courts, by virtue of their supervisory powers over inferior 
courts, have jurisdiction to compel, by mandamus, the judges 
of such inferior courts to sign and seal in a proper case, bills 
of exceptions. This jurisdiction, it was conceded, at a very 
early period in the history of English jurisprudence, belonged 
to the court of the King’s Bench, by reason of its appellant 
powers over the inferior tribunals of the Realm; although 
from some cause, for which I can find no satisfactory explana- 
tion, no such writ seems ever to have issued from that court, 
and the practice was for it to issue from the court of chance- 
ry. Upon this principle the supreme court of the United 
States claimed and exercised jurisdiction in such cases, by 
virtue of its appellqnt jurisdiction conferred on it by the judi- 
ciary act. Exparte Bradstreet 4 Peters’ R. 105. Erparte 
Crane & others ys. Crane & others, 5 Peters 189. And upon the 
same principle, the supreme courts of the States seem to have 
assumed and exercised jurisdiction in similar cases. State of 
Ohio vs. Todd & others 4 Ohio (State) R. 351. Sykes vs. Ranson 
6 Johnson (N. ¥.) R. 279. The jurisdiction of this court 
therefore to issue the writ, ir a proper case, to compel a judge 
of the circuit court to sign and seal bills of exception, can- 
not be doubted. The material question however, is, under 
what circumstances or state of facts may such jurisdiction be in- 
voked or exercised. It seems to be well established by the 
authorities, that this can only be done when the judge refu- 
sed to sign any bill of exceptions, in a case tried before him, 
or a particular bill which it is conceded by him correctly sets 
forth the facts. It is equally clear however, that a judge will 
not be compelled by mandamus, to sign a bill of exceptions, 
when he alleges in his return to the original writ, that the 
bill does not truly state the facts; and also, that the judges 
have the sole power of determining whether the bill is true 
or not, their return to the writ being conclusive of the case, 
and not liable to be disputed or passed upon by a jury. 
And the remedy (if any) of the complainant in case of a 


false return would seem to be an action on the case for dam- 
69 
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ages. And hence the rule is that the judge, in a case where 
the charge is that he refused to sign any bill, is commanded, 
in the conditional writ, to sign and seal the bill 7f it correctly 
sets forth the facts. But where the complaint is that he re- 
fused to sign a particular bill, he is required in such writ to 
sign the bill or show cause why he has not dore so. Moses 
on Man. 19 Exparte Bradstreet 4 Peters R. 105. Exparte 
Crane and others vs. Crane and others 5 Peters 189; 2 Tucker 
Comn. 292. State of Ohio vs. Todd and others 4 Ohio (State) 
R. 351. Sikes vs. Ransom 6 Johnson (N. Y.) 279. Porter vs. 
Harris 4 Call. 485. Jamison vs. Reid 2 Gree. (Iowa) 394. The 
People vs. Pearson 2 Scam. 189. State vs. Noggle 13 Wis. 380. 
Hilliard on new trials 634. Todd’s pr. 864 (side.) In this 
case it is alleged, in the petition for the rule, that the defend- 
ant Loomis refused to sign a particularebill, which was pre- 
pared by the complainant’s counsel and presented to him, 
which bill, it is averred, truly. set forth the facts. In his 
answer to the rule the defendant avets, in substance, that he 
did not refuse to sign any bill that correctly stated the facts, 
&e.; and further, that the particular bill, referred to in the 
petition for the rule, did not fully and truly state the facts, 
but on the contrary in some particulars grossly misstated 
them, and also that he had signed a bill which truly set forth 
the facts as they appeared on the trial. The answer, there- 
fore, under the authorities before cited, showed good and suf- 
ficient cause against the issuing of the conditional writ, and 
the rule should be discharged with costs to the defendant. 


The other judges concurred. 


Writ of mandamus denied and rule discharged. 
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WinrtramM Capy vs. EpmuNb LL. GALE. 


July Term, 1871. 


Gale and wife in 1857, contracted to sell and convey to Cady, certain real es- 
tate in this state, the property of the wife, in consideration of the right to 
manufacture and vend a certain machine of which Cady was the proprietor, 
in 1857, All the parties then resided in Illinois. In i861, the land was greatly 
enhanced in value by reason of the discovery of Oil deposits under the sur- 


face, 


Gale refuses to convey, and Cady, brings suit. Gale answers, alleging 


worthlessness of patent, &c. HELD: 


I, That inasmuch as Cady had been manufacturing and vending the ma- 


II! 


chines for two years before the sale of the right to Gale, in the neigh- 
borhood where the parties both resided, he could not have been unac- 
quainted with it; and no fraud, misrepresentation or concealment be- 
ing proved or shown on the part of Cady, and it also appearing that more 
than a year after the contract was made, Gale reaffirmed it by endorsing 
an extension of time fora compliance onhis part, the contract must 
be regarded as a fair one, and specific performance decreed. 


. Where the vendor has sold a larger interest in real estate than he has 


title to, a court of equity will compel him to convey such estate or in- 
terest as is vested in him; and this notwithstanding the purchaser has 
paid full consideration, and is willing to accept such title and interest 
as the vendor has in the premises, in full discharge of the contract, 
without remuneration or abatement. 


. The contract involved no hardship at the time it was entered into; 
therefore a court of equity will not withhold its aid to enforce it, mere- 
ly because of the great appreciation of the property sold, from causes 
unknown to, and unforeseen by each of the parties, at the time it was 
made. 


’, Specific performance decreed, viz: Gale compelled to convey his in- 


terest, a life estate; the contract could not be enforced as against the 
wife, she not being liable in consequence of the coverture, 


Bill filed in the circuit court of Wood County, at November 
rules, 1865. Decree dismissing bill, October term, 1867. 
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The material points arsiing in the case will be found am- 
ply stated in the opinion of the President. 


Okey Johnson and John J. Ridgway, Jr. for the appellant. 


Okey Johnson and John J. Ridgeway, Jr., for the appellant, sub- 
mitted in substance the following: 

The learned judge of the court below in his opinion says: 

“The contract sought here to be enforced was made in 1859, 
and the consideration therein expressed is $1,500. If this 
consideration had been paid in money, it would seem, from 
aught that appears to the contrary, that it was a fair price for 
the land at that time or pera cons siderably greater than 
its then market value. * * * * * 

“It must be remembered that the complainant has fully 
complied with the contract on his part; that having paid the 
consideration agreed upon he is in no default. * 

“Tf to decree specific performance, (now that the propecty 
has become of such immense value,) is just cause of com- 
plaint by the defendant on the score of hardship and in 
equity, it seems to me there would be equal cause for com- 
plaint by the other party, if such decree be refused. This 
very circumstance brings the case within the principle that 
lies at the foundation of equitable interference, namely the 
want of adequate relief in the courts of law.” y= 8 

“Tt is plain that perfect justice can only be done in the 
premises by decreeing to the injured party the specific thing 
which he bought, whether its value be great or small, real or 
imaginary, and such is the relief proper in this case, unless 
there are controlling reasons against it.” 

The court, having thus recognized the equitable status of 
the plaintiff, declines to decree according to the prayer of his 
bill upon the following grounds: 


I.—“ That great injury and loss would be likely to result 
to third parties in this instance, if the defendant be 
directed to execute the contract, not specifically, for that 

is impossible, but even to extent of the interest that he 

can convey.” 
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Il.—That the contract now sought to be enforced is a totally 
different one from that entered into by the parties. 
II].—Failure of consideration. 


Let us consider these in their order: 


I.—That great injury would be likely to result to third 
parties if the defendant be decreed to convey his life 
interest to plaintiff. 


To sustain this position the learned judge quotes a passage 
to be found in Mr. Fry’s book on specific performance. “A 
stranger would be likely to use his liberty to commit waste 
in amanner different from a husband and father, and more 
prejudicial to the rights of those in remainder.” 

Now however applicable this quotation might be in many 
cases, it can have no weight here, because whatever injury 
and loss might have resulted to third parties by giving the 
life estate to a stranger, has already been committed by the 
“husband and father.” He has leased the land in contro- 
versy to certain parties, corporate and otherwise, giving 
them the privilege of opening mines and wells, erecting 
machinery and buildings for the purpose of obtaining coal 
and oil from the ground, rezerving rent to himself, in money 
or percentage of profits, and these lessees have entered, dug 
and erected, as permitted by their leases, and it is admitted 
that these privileges are the only real value of the land. If 
the decree asked for by the plaintiff be made, these lessees 
will pay the rent or royalty to the plaintiff instead of the 
defendant. 

What injury can result thereby to those in remainder, and 
what is there inequitable in such a decree? 

The learned judge below says, that the plaintiff “is in no 
default,” “that he has fully complied with the contract on 
his part,” and it is not denied that the defendant has received 
the consideration for the conveyance, but refuses to convey. 

The case from which Mr. Fry takes the sentence above 
quoted is Thomas vs. Deering, 1 Keene, 729, decided in 1837. 

The learned judge in delivering the opinion of the court 
in that case, sustained the principle, so long and so well set- 
tled, that the purchaser is entitled to as large an estate as 
the vendor has, but said that there might be exceptions, that 
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in the case before him there had been no consideration paid, 
that the plaintiff demanded an abatement of the purchase 
money, equal in value to the estate, which the tenant for life 
could not transfer, and that “considering that nothing had 
been done upon the contract” he would dismiss the bill, but 
without costs. 

There we have a defendant having a life interest, agreeing 
to convey in fee, but unable to do so without the consent of 
trustees. who refuse to join in the deed; no consideration re- 
ceived and the purchaser only willing to pay for the life in- 
terest; in other words a contract upon which nothing had 
been done. 

Here we have the tenant for life and the tenant in fee, both 
joining in an agreement to make perfect title, consideration 
paid and the purchaser willing to take the life interest of the 
defendant alone, without any abatement or reserving any 
rights at law; a contract upon which everything has been 
done by the plaintiff that he can do. 

And so doubtful were the court in the case cited, that they 
granted an ex parte injunction to prevent defendant from cut- 
ting timber during the suit and refsued to dissolve upon mo- 
tion made, and finally dismissed the bill as is seen “ without 
costs.” 

Certainly that case exhibits nothing against the granting 
of the prayer of the bill in these proceedings. 

Can it be argued that the defendant and his wife intended 
to deny their contract when they signed, sealed, delivered, 
and received the consideration for it, or that they so intended 
more than a year afterwards when they reallirmed it, or that, 
if the attorney, at whose oflice the same was drawn, had 
written the customary separate examination of the wife she 
would not have signed it? Is it not too plain for discussion 
that it has been the increased value of the land that has led 
them to seek refuge in the technicalies of the law? Is such 
a defendant worthy of great tenderness at the hands of a 
court of equity, and will a Chancellor stretch his powers of 
discretion to protect him in taking advantage of his and his 
wife’s own wrong? Will he presume, especially where the 
evidence shows it to be practically impossible, that “great 
loss and injury would be /ikely to result to such third parties,” 
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and that therefore the defendant may enjoy the rents, issues 
and profitsof the very land which he has sold and received 
the consideration for. 

Upon what principle of law or ethics is this plaintiff to be 
turned out of court upon such delicate solicitude for those in 
remainder? 

The application of this doctrine would prevent any life es- 
tate from being conveyed, and the books are full of such in- 
stances. Besides, the court can protect any such attempted 
injury by injunction, and the husband and wife would have 
an action for damages. 


II. That the contract now sought to be enforced is a totally 
different one from that entered into by the parties. 


The language of the agreement is “that the said parties of 
the first part (Mary Gale and Edward L. Gale,) shall and will 
execute, acknowledge, and deliver to the said party of the 
second part, (Wm. Cady,) a good and sufficient warranty deed 
of conveyance, conveying good title, free of all incumbrances 
and rights of dower, to 250 acres of landin the county of 
Ritchie and State of Virginia, in the northwest corner ofa 
certain tract of land.” 

How can it be said that the decree for the conveyance of 
the life estate of Edward L. Gale would be executing a totally 
different contract from the one entered into by the parties 
aforesaid? Did not the defendant agree to convey all his right; 
title and interest in the said 250 acres? How else could “a 
good and sufficient warranty deed of conveyance, conveying 
good title, free of all incumbrances” have been made, and why 
did he sign and seal the contract at all, if not for this very 
reason? The agreement recites that the land was in the 
name of his wife, and it must have been to preclude any claim 
by him that he was made a party to it, 

The plaintiff only asks of the defendant the conveyance of 
so much of the interest in the land as he has therein, and this 
without any abatement for the defective title. Lord Elden, 
in 1804, in Mortlock vs. Buller, 10 Vesey 292, 316, says: “Ifa 
man having partial interests in an estate, chooses to enter 
into a contract respecting it and agreeing to sell it as his own, 
it is not competent for him to say afterwards, though he has 
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valuable interests, he has not the entirety, and therefore the 
purchaser shall not have the benefit of his contract. For the 
purpose of this jurisdiction the person contracting under these 
circumstances is bound by the assertion in his contract; and 
if the vendee chooses to take as much as he can have, he has a right 
to that and to an abatement.” 

And again in 1818 the same learned jurist repeated the 
principle in Wood vs. Griffith, 1 Swanston’s RK. 55, “ If a person 
possessed of a term of one hundred years contracts to sell the 
fee, he cannot compel the purchaser to take, but the purcha- 
ser can compel him to convey the term, and this court will 
arrange the equities between the parties.” 

In 1854 in Man vs. Tinker & Topham, 19 Beavan, 576, Sir 
John Romilly, Master of the Rolls, also added the weight of 
his authority: in that case the defendant could only make a 
title to three-fourths of the estate he had agreed to convey, 
he had no interest in the other fourth, the plaintiff asked for 
a decree for specific performance, with an abatement of one- 
fourth of the purchase money. “1am of opinion,” says Sir 
John, “that he is not entitled to any abatement, but that if 
he is willing to take what Mrs. Topham and Mr. Tinker can 
convey, he is entitled to have the agreement so far specifically 
performed.” 

Mr. Fry, before alluded to, in his book, published in 1858, 
in the chapter upon the incapacity of the court, in certain 
cases, to compel specific performance, particularly excepts the 
case of a defendant possessing only a part of the interest in{an 
estate, the whole of which he has stipulated to convey, say- 
ing “the defect as to the other part, as we have seen, (ante § 
299) is no bar to specific performance at the suit of the pur- 
chaser.” (Vide cases there cited.) 

The only doubts which have been thrown upon the subject 
have been by Lord Reddesdale in two Irish eases, (1 Sch. & 
Lef. 13 and 2 id. 549) who considered that the principle only 
applies where on the faith of an agreement, one party has put 
himself in a situation from which he cannot extricate him- 
self, and is therefore willing to forego part of his agree- 
ment, or where an injury would be sustained by the plaintitf 
unless he were to get such an exccution of the contract{as the 
defendant could give. 
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Lord Langdale in Thomas vs. Dering, (supra) remarks that 
this view of the jurisdiction is certainly narrower than that 
entertained by previous judges, and Lord St. Leonards in 2 
Jon. & Lat. 460, 487. said: “I doubt whether that (Lord Red- 
desdale’s opinion) canbe maintained as the law of the court 
where there is no fraud in thetransaction. If there be a bona 


fide intention to execute the power and the contract cannot be 


carried into effect I do not see why the interest of the tenant 
for life should not be bound to the extent he is able to bind 
it, unless there be some inconvenience.” 

It is submitted however, that admitting Lord Reddesdale 
to be correct, the present case falls within the principles laid 
down by him in both the cases aforesaid. The plaintiff as- 
signed as consideration for the agreement a very valuable 
patent, and for twelve years was deprived of the profit, 
which he might have derived from it, and which patent hav- 
ing expired is now worthless, undoubtedly he is in a “situ- 
ation from which he cannot extricate himself, and is there- 
fore willing to forego part of his agreement,” and a great 
injury would be sustained by him unless he gets such an exe- 
cution of the contract as the defendant can give. 

In every case in which there have been any doubts express- 
ed, and these are very few, it has been upon an executory con- 
tract, unperformed in any way by either party. 

It is respectfully submitted that no case can be found where 
the consideration has been paid, where no abatement is de- 
manded and the remedy at law surrendered, in which, spe- 
cific performance of the contract for so much of the interest 
of the vendor as is in his possession has been refused. 

The general rule is that the purchaser, if he chooses, is 
entitled to have the contract specifically performed as far as 
the vender can perform it, and to have an abatement out of 
the purchase money or compensation for any deficiency in 
the title, quantity, quality, description, or the matters touch" 
ing the estate. 

2 Story’s Eq. jur., § 779; 9 Johns, 465; 3 Bevan, 124. 

In the State of Virginia the same doctrine has been settled 
in 2 Randolph, 120; Evans vs. Aingsberry, where the court 
said: 

ie ba a purchaser cannot get a title to all he contracted 
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for, if he can get the substantial inducement to the contract, 
he may insist upon taking, or he may be bound to accept the 
title for so much as the other party can give a good title for, 
with a reasonable compensation for so much as the party can- 
not make a title to, or in case the title is defective in a small 
matter, perhaps a purchaser might be compelled to accept the 
title with an indemnity against the defect of title. * * * 

In 1855, Clarke et al. vs. Reins, was decided by the Supreme 
Court of Virginia, 12 Grattan, and is so similar, and the opin- 
ion of the Cowt, all the judges sitting, so covers the whole 
ground of this case that it settles the law completely in favor 
of the decree prayed for by this plaintiff. 

Reins was in possession of certain lots of ground, and an 
action of ejectment was commenced therefor by Clarke et al; 
all parties signed an agreement by which the value of the 
lots was to be fixed by arbitrators named and upon their re- 
port being filed, the amount found by them was to be paid to 
Clarke, et al, by Reins, and raid were thereupon to convey to 
him a good title to the said lots. The arbitrators reported 
settling the amount, which sum Reins tendered and request- 
ed a conveyance, upon this being refused he filed his bill. 
It appeared in evidence that one of the parties was a married 
woman, (Mrs. Branch,) and therefore not bound by the agree- 
ment. The circuit court decreed a conveyance. 

Upon the appeal by Clarke, et a/, the opinion is delivered by 
Judge Daniel, who reviews the authorities and elaborately 
discusses the whole question. ‘“ Nothing,’ says the learned 
judge, “stands in the way of affirming, in everything, the 
decree for a specific execution, except the want of power in 
the court to coerce a conveyance of the estate of a married 
female appellant ; a difficulty suggested here for the first time. 
In this state of things what show of equity have the appellants 
for insisting that because they cannot comply with their whole un- 
dertaking, they shall also be excused from performing such portion 
of it as is clearly within their power. *% * * * * 
It is familiar practice to make decrees for the partial perform- 
ance of contracts, with compensation to the injured party, in 
cases where the measure of compensation is certain or easy of 
ascertainment.” 


sb 


* * * “T do not think, however, that he (Reins) ought 
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to have a conveyance of the life interest of the appellant, 
Branch, unless he is willing to take that, together with a con- 
veyance of the undivided interest of Clarke and Harris in full 
of his demand.” 

The decree entered was, that the appellee be allowed the 
option of having a decree for a conveyance of the undivided 
interest of Harris and Clarke, and of the interest of the appel- 
lant David W. Branch, in the land, on first paying, «c., or a 
decree for the undivided shares of Harris and Clarke only, 
upon first paying, &c., so much of said sum as shall remain 
after deducting the value of the undivided share of Mrs. 
Branch therein. 

At the time of the contract between plaintiff and defend- 
ant in this case, to wit, in 1859, the above was the law of the 
State in which the land, agreed to be conveyed, lay. The 
reports of the State of West Virginia show no cases upon the 
subject. 

111.—Failure of consideration. 


In 1854 Walter Keeler conveyed to defendant’s wife 2,000 
acres of land, at $3.00 per acre,and in 1859 the defendant and 
his wife received from the plaintiff a patent right, estimated 
at $1,500, in the agreement aforesaid, being at the rate of $6.00 
per acre for 250 acres of the said land. It will thus be seen 
that the plaintiff, assuming the patent right to be worth only 
$1,500, paid the defendant double what he, the defendant, gave 
for the land. 

The defendant’s witnesses, Cork and Simpson, called and 
examined by his counsel, testify, however, that at that time 
and as late as 1862, the said land was not worth more than 
one or two dollars per acre. The former also adds that in the 
same year the contract was made, (1859,) an oil well had been 
bored upon defendant’s land, which must therefore have been 
in operation or at least opened for a year or more before the 
re-affirmation of the contract by the parties in December, 
1860. 

The consideration for the agreement to convey was the 
assignment of a certain patent right toa wood sawing ma- 
chine for the then State of Virginia, which assignment was 
made by the plaintiff and delivered to the defendant upon 
the same day the agreement was signed. 
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It is not pretended that these letters patent were not legally 
what they purported to be, or that the plaintiff was not law- 
fully possessed thereof. 

In what then is there failure of consideration? Unless 
there can be something urged against the patent right per se, 
the defendant got all that was agreed upon. The plaintiff 
did not contract tomake and sell the machines manufactured 
under the patent by defendant. If the defendant did not 
have the funds or did not choose to take advantage of the pri- 
vileges granted him, surely the plaintiff is not liable, he 
parted with these privileges which were worth very conside- 
rable tohim. The patent was in its infancy, only two years 
old, and had until 1871 to run, who could tell how valuable it 
might be as its merits became known? That it wasextreme- 
ly valuable the evidence is overwhelmingly convincing, but 
whether it was or not is entirely immaterial, and to place 
the matter beyond a possible doubt, the defendant and his 
wife after fourteen months experience of the said letters pat- 
ent, expressed their satisfaction under their hands and seals 
by the endorsement upon the agreement. 

Is not this defence of failure of consideration the very bald- 
est that was ever set up in any court of law or equity? 

Not the slightest scintilla of fraud proven or a single mis- 
representation made. The consideration received and more 
than ayear afterwards entire satisfaction and acquiesence cx- 
pressed. 

But, for the sake of argument, admit that the question of 
the valuableness of the machine, patented by the said letters, 
be a question for consideration, does the defendant stand in 
any better position? Upon anexamination of the testimony 
taken in this cause, the court will find a unanimity of senti- 
ment on the subject that places the matter absolutely beyond 
doubt. 

Mr. Wayne, a manufacturer of machines in the city of De- 
troit, for seventeen years, and who had been making this 
particular machine of plaintiff’s for some six years previous 
to his examination says: that the letters patent assigned to the 
defendant, were worth, for the then State of Virginia, selling 
out the State entire, the sum of ten thousand dollars, and selling 
out the said State in counties, double that amount. 
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This evidence stands entirely uncontradicted. In addition 
to this, there is the testimony of some nineteen or twenty 
manufacturers, machinists and farmers, from all parts of the 
United States, which speak in the very highest terms of the 
said patent. 

Surely it will be said, the defendant has some witnesses 
whose knowledge of machinery and acquaintance with man- 
ufactures or mechanical principles will controvert or weaken 
this array of evidence. . 

There is not one. The defendant, rich with the money de- 
rived from the land which ought in all honor to belong to the 
plaintiff, in all the breadth of the Union can find but one wit- 
ness to say aught against the worth of the valuable machine, 
and he is a wholesale grocery clerk of Toledo Ohio, who was an 
employee of the defendant at the time of the making of the 
agreement, and has seen one and only one of these said ma- 
chines, which one was built by the defendant with his own 
hands; although Mr. Eberly says, plaintiff saw it afterwards 
and said it was all right, yet Mr. Breckinridge, examined for 
the defendant, says that the said machine was not like the 
one he saw of plaintiff’s patent. It will be noticed that Eber. 
ly, notwithstanding his being called as an expert, testifies 
that he cannot explain any reason why the machine he 
speaks of, did not answer. “ He (the defendant) told me it 
was a very good machine, and I could cut with it about twenty- 
five cords of wood a day; I don’t recollect the amount.” 
Worthless as the witness asserts this machine to have been, 
he used it for sometwo months, taking it from Joliet, Illinois, 
to Caseyville, Kentucky. 

The defendant called but four witnesses, with regard to the 
value of the machines,’ all of whom were residents of Homer, 
County of Will, Illinois, at the time of the agreement, Messrs. 
Brooks, Breckenridge, Hartwell and Eberly. The first, a far- 
mer, said that he only knew of two of these Cady machines, 
he bought one of the plaintiff, and a Mr. Francis bought the 
other, the machine he bought had too soft a cross head, and 
it would heat right up and cut, and in answer to defendant’s 
counsel, “ As the machine was, it was worth, if I had known 
it at the time, all that I gave for it, less the expense of a chill 
cast head and ways, the head and ways were not chilled and 
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wore out.” * * “T have heard it said that Mr. Francis’ machine 
worked well, that being the case I don’t know why the ma- 
chine should not be saleable in the county of Will.” Mr. 
Breckenridge, a joiner and general mechanic, was next ex- 
amined but his testimony cannot be very valuable as he says, 
“T know nothing about the performance of the machine, and 
never saw it operate as patented by Mr. Cady.” “Gale hada 
couple of machines, a single one, and a double one, and turned 
one of them over to me, the single one, and told me to do 
what I could with it; if Icould make anything out of it to 
do it; these were machines manufactured by Gale, and were 
not exactly like the first one I saw of Mr. Cady’s patent.” 


Upon cross-examination he said, that he altered this single 
machine and traded it off to Levi Hartwell for a colt and five 
dollars, and that Gale told him he took the double machine 
to Cincinnati, and it rotted there. 


Then comes Mr. Hartwell who bought the single machine 
from the last witness for a colt, which he says he valued at 
sixty dollars and five dollars cash. Mr. Brooks has stated 
that he only paid Mr. Cady thirty dollars for the one he bought, 
so the machines, admitting this one to have been properly 
made, appear to have increased in value. The witness states 
that the machine still works well, although he must have 
had it some seven years, and winds up his testimony ina 
most unpleasant way for the defendant who called him, as 
follows: ‘‘ Mr. Gale said he had considerable land in Virginia; 
he was to let Mr. Cady have a certain piece for the right of 
these machines, but since it became pretty valuable he wanted 
to prove the right had been no benefit to him ; he said he had been 
to see Mr. Breckenridge and offered him three dollars a day to 
go to Virginia for evidence in this suit, and to bear his ex- 
penses; he also stated he had three oil wells operating on this 
land; I think he said one of them turned out three hundred 
barrels per day, and he said it was valued at one hundred 
thousand dollars, meaning all the land he owned; that was pret- 
ty much the substance of what he said; he said it was supposed 
to be worth but little when he let Mr. Cady have it.” The 
last witness, Mr. Eberly, we have already noticed. The other 
three witnesses called by the defendant only testified with 
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regard to the value of the land in 1859, fixing it at from one 
to two dollars. 

We have then, as has been said, only one witness’ opinion, 
and he in no way connected with machinery or machines, to 
outweigh the load of testimony in favor of the patent, pro- 
duced by plaintiff. 

Throwing out then Bucher, Massey and Thomas, the plain- 
tiff’s witnesses are: 

Wayne, manufacturer of machines for seventeen years in 
Detroit, Michigan, and for six years making plaintiff’s ma- 
chines, and still manufacturing them. 

Meimath Rumely, Mienrad Rumely, manufacturers of ma- 
chines in Laporte, Indiana, and also makers of plaintiff’s 
machines. 

Jones, blacksmith and machinist in Will county, Illinois. 

Field, Francis, D’Arcy, Cady, Peter Ternas, Antoine Ternas, 
Striker, Wall, Huckins, Closser, Wells, all farmers from IIli- 
nois, Indiana and Michigan, still using machines of the Cady 
patent, and liking them very much; and Bowen who drew up 
the agreement. 

The defendant, driven by the exigencies of his case to the 
last corner, is forced to unmask his real and only reason for 
non-performance of his agreement, which is, “that at the 
time of the said contract, neither respondent or his wife had 
the slightest idea or suspicion of the presence of the valuable 
mineral deposits since tound upon the land,” and that, there- 
fore, it would be a great hardship to compel specific perform- 
ance thereof. 

Mr. Fry, (p. 116.) and other writers on the subject say: 
“The question of the hardship of a contract is generally to 
be judged of at the time it is entered into; if it then be fair 
and just it will be ¢mmaterial that it may, by the force of sub- 
sequent circumstances or change of events, have become less 
beneficial. Lowdor vs. Blackford, Beat 522; Webb vs. R. R. Co., 
9 Ha. 129. 

So at law the reasonableness of a contract is to be judged of 
at the time it is entered into and not by the light of subse- 
quent events. Jones vs. Lees, 26 L. J. Ex. 9. 

Page 107, he says: “The fairness of a contract, like all its 
other qualities, must be judged of at the time it is entered 
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into, and not by subsequent events; for the fact that events 
uncertain at the time of the contract may afterwards happen 
in a manner contrary to the expectation of one or both of the 
parties, is no reason for holding the contract to have been 
unfair. 

It is a well known maxim that equity looks upon things 
agreed to be done as actually performed. 

A vendee being thus immediately seized must bear any loss 
which may happen to the estate between the agreement and 
conveyance, and will be entitled to any benefit which may 
accrue to it in the interim. 

Sugden on Vendors, p. 173, and cases cited. 

It seems that a court of equity cannot refuse to assist a 
vendor, merely on account of the price being unreasonable, 
and a specific performance will certainly be enforced if the 
price was reasonable at the time the contract was made, how 
disproportionable soever it may afterwards become. 

Idem, p. 257; 2 John’s. Ch. R., 1, 23; 14 Johns. Ch. R. 527; 
11 Johns. Rep. 555 ; 2 Des. 636. 

The answer further sets up as a defense that neither party 
knew the value of the property at the time of the contract 
(p. 17,) and the learned judge adopts the same view in his 
opinion, (p. 32,) as a reason for refusing the decree. 

Sugden writes, p. 261, where neither party knows the value 
of the estate at the time the contract is entered into, no inad- 
equacy of consideration will operate as a bar to the aid of 
equity in favor of the purchaser. 

If it were otherwise, what contract would be safe, and if 
the supreme court adopt it, there is nothing to prevent Mr. 
Keeler, the grantor, to Mrs. Gale of this land, from filing a 
bill, alleging that neither he or she had any idea of the value 
of the property at the date of their conveyauce, and demand- 
ing the estate back again and so on ad infinitum. 

The demand of the plaintiff in this case so appeals to the 
principles of law and equity, and the honorable instincts of 
fair dealing, that it seems impossible for a court to refuse the 
relief prayed for. 

To recapitulate: The contract was entered into by all par- 
ties without any fraud or misrepresentation; the considera- 
tion was received by the defendant ; fourteen months after he 
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endorses upon the said contract his continued satisfaction; he 
received, if the patent assigned be valued at $1,500, the sum 
of six dollars an acre for land which his own witnesses testify 
was worth at that time but one or two dollars, and which pat- 
ent, if we are governed by the testimony, was really worth, 
at least $10,000, and if properly managed double that amount ; 
there has been no laches on the part of the plaintiff, who has 
been prevented from receiving the title covenanted to be con- 
veyed to him by a subterfuge of the defendant, which how- 
ever legal it may be is none the less dishonorable, and now 
demands whatever title there be in the defendant, waiving 
any abatement or rights he may have at law, in consideration 
of the decree prayed for in his bill. 


Geo. H. Lee for the appellee. 


BerksHirE P. The appellant, William Cady, filed a bill in 
equity in the circuit court of Wood county against the appel- 
lee, Edmund L. Gale, and his wife Mary Gale, to enforce the 
specific performance of a contract in writing between them 
for the sale of a certain tract of landin Ritchie county. The 
contract is dated the 3d of October, 1859, signed and sealed by 
the parties: whereby the said Gale and wife, in consideration 
of fifteen hundred dollars, the receipt of which is acknowl- 
edged, bind themselves to execute and deliver to the said 
Cady, within six months from the date thereof, a good and 
suflicient warranty deed for two hundred and fifty acres of 
land in Ritchie county, Virginia, off of the northwest corner 
of a certain tract of two thousand acres, which had been con- 
veyed to the said Mary Gale by Walter Keeler and wife in 
1854. There is also a memorandum in writing dated 19th of 
December, 1860, endorsed on the contract signed by all the 
parties to it, whereby it is stipulated between them, that the 
provisions of the contract should be extended to the first of 
June following. The bill alleges that the contract was exe- 
cuted in the town of Joliet, in the State of Illinois, where all 
the parties to it then resided, and that the complainant, at 
the time, was advised and believed he could, under the laws 
of Virginia, enforce the contract and compel aconveyance for 
the land from Mary Gale as well as her husband. But being 
surprised to learn afterwards that the contract could not be 
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enforced as to her, and knowing that the said Edmund L. 
Gale had children by the said Mary, born alive, during their 
coverture, and therefore a life estate in the land in contro- 
versy, complainant frequently demanded of said Gale a con- 
veyance of the same in fee simple, or if that could not be ob- 
tained, a deed for his life interest, (which he was willing to 
take in full discharge of said contract,) and that he utterly 
refused to make complainant a deed for any interest whatever. 
And the prayer is that the defe:idants be compelled to convey 
the land in fee simple, or if not entitled to such a conveyance 
that Edmund L. Gale be made to convey his life interest ; and 
also for general relief. 

At a subsequent term of the court, the bill was dismissed 
as to Mary Gale, at the instance of the complainant, and at 
his costs. Subsequently an amended bill was filed with the 
same allegations contained in the original bill, and alleging 
further that while the complainant had fully complied with 
the contract on his part the defendants, Edmund L. Gale and 
Mary Gale and each had wholly failed and refused to comply 
with or execute the contract, in whole or in part; that com- 
plainant paid the full value of the premises in dispute, and 
that since the time fixed for the execution of the deed for the 
land, valuable discoveries of oil, &c., had been made under 
the surface of the premises, and that the defendant, Edmund 
L. Gale, had made numerous and profitable leases of parts of 
such premises, and received large sums of money by way of 
bonus for the same, and also received as royalty or rent a cer- 
tain portion of the oil that might be obtained under them. 
Said Gale is made a party defendant and required to answer 
and make a full and particular discovery as to the number of 
leases, the amount received by him as a bonus thereon, or for 
royalty, the amount of the latter reserved on such leases, and 
that he be decreed to pay and account to complainant for all 
sums of money and oil received on account of said leases; to 
assign and deliver the same to complainant and also execute 
and deliver a deed for the land in controversy, and for general 
relief. The answers of Edmund L. Gale to the original and 
amended.bill admit the execution of the contract ut the time 
alleged. Also the birth of children as alleged, and that no 
deed had been executed for the land in dispute, but denies 
thatthe complainant paid a consideration of $1,500, and avers 
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that he only assigned or conveyed to his wife, Mary Gale, a 
certain patent right for a “certain improvement on a wood 
sawing machine,” patented to the complainant the 6th of 
January, 1857, which right was estimated by them at $1,500; 
and the assignment or conveyance of the same is filed as an 
exhibit of the answer and bears even date with the contract. 
It is also averred that although represented by complainant 
to be of great value, the said patent right so assigned was in 
fact wholly worthless, and that the complainant really paid 
no consideration for the land, but cheated and defrauded the 
wife of respondent; that respondent, after the contract and 
assignment were made, heard nothing more of the matter 
until shortly before the institution of this suit; that in the 
meantime the premises now in dispute very greatly appreci- 
ated in value an account of the discovery of the oil, &c., 
throughout the same, though before such discovery the land 
(being rough and hilly) was of very little value; that neither 
he or his wife had the slightest knowledge or suspicion, when 
the contract was entered into and assignment made, of the 
presence (under the surface) of the oil, &c., and which con- 
tract, it was submitted, was therefore made in such utter 
ignorance of the subject they were disposing of and miscon- 
ception of its real value that no court of equity ought to en- 
force the contract. And it is also admitted that the defend- 
ant had made sundry leases on the land and received as bonus 
sundry sums of money and reserved in the leases as royalty 
certain portions of the oil, tc. A large amount of testimony 
is found in the record, principally in reference to the ques- 
tion of the value of machines manufactured, and also sold 
under said patent, by Gale and others; and a portion of it 
refers to the question of the relative value of the patent 
right so assigned to Mrs. Gale, and the land in controversy 
at the time of the contract. Upon the final hearing the bill 
was dismissed with costs, and the question now is whether 
this decree is erroneous. 

After an attentive examination of the cases, as well of the 
authorities as of the facts appearing in the record, I am un- 
able to concur in the conclusions arrived at by the learned 
judge of the circuit court. But, with all respect, it seems to 
me the reasons assigned in support of his conclusions are in- 
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adequate and fail to show anything that ought to preclude 
the appellant from relief in acourt of equity. In the opinion 
of the learned judge, which is made a part of the record, it 
is conceded that the contract was fair and untainted with 
fraud, and that the appellant had fully complied with it on 
his part, aad was in no default while the appellee had wholly 
failed to do so on his part, and was therefore in default. 
And of this there can be no shade of doubt. 

It appears that the patent, (the right for which for the 
State of West Virginia was assigned to Mrs. Gale as the con- 
sideration for the land now in controversy,) issued to the 
appellant more than two years before the contract was en- 
tered into; and that in the meantime the appellant and 
others had been engaged in manufacturing and vending ma- 
chines made under this patent, in the neighborhood of Joliet. 
where the parties to the contract then resided. It is but rea- 
sonable to assume, therefore, that the appellee was acquaiuted 
with the right which was so purchased, while no misrepre- 
sentation, concealment or fraud on the part of the appellant, 
isshown. And it moreover appears, that fourteen months 
after the date of the contract, and after the appellee had been 
engaged in the sale of machines manufactured under said 
patent—which machines, it appears, he recommended to be 
good, he reaffirmed the contract, by entering into the written 
memorandum endorsed on it, stipulating for further time fcr 
a compliance with it on his part Therefore the thing sold 
by the appellant and purchased by the appellee and wife, be- 
ing the right to sell such patent right, and to make and sell 
machines under it, within the State of Virginia, it is wholly 
unnecessary to go into the question, so much discussed, of the 
yalue of the machines that may have been manufactured 
and sold under the patent referred to in the testimony in the 
cause, nor is it material to inquire into the question of the 
adequacy of consideration ; but I will add that if such an in- 
quiry was necessary, it is clear from the proofs, that the right 
so assigned was, in fact, worth much more than the land, at 
the date of the contract. 

Regarding, then, the contract as a fair one and founded on 
adequate consideration, nothing is seen in the peculiar cir- 
cumstances now surrounding the case, that should prevent a 
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court of equity from extending to the appellant relief in the 
premises to the extent of the appellees interest therein. The 
doctrine has been long and firmly settled by the authorities 
in England, that where a vendor contracts to sell a larger in- 
terest in the real estate than he has title to, a court of equity 
will compel him, at the suit of his vendee, to convey to the 
latter, such an estate or interest as the former may have in 
the premises contracted to be sold. And there seems to be 
no exception to the rule where, as in this’case, the purchaser 
has paid the full consideration, and is willing to accept such 
title and interest, as the vendor hath in the premises purcha- 
sed, in full discharge of the contract, without remuneration or 
abatement. Martlock vs. Butler 10 Vesey, Jr. 292. Wood vs. 
Griffith 1 Swanst. R. 55. Mare vs. Tinker and Topham 19 Bea- 
$299 and 
authorities cited. And this doctrine has been fully recogni- 
zed in this country, and especially by the Court of Appeals of 
Virginia. 2 Story Eq. Jur. $779, 9 Johns 456. Evans & Co. 
vs. Aingsberry 2 Ran, 120. Clark, et al, vs. Ieins 12 Gratt. 98. 
The latter case in principle, it is conceived, is like the present, 
and fully sustains the claim of the appellant for relief in the 
premises. It was strongly urged upon the argument here, 
that on account of the extraordinary and enormous advance 
in the land in controversy, by the discovery of the Oil, «ce., 
since the contract, it would be unjust and oppressive on 
the appellee and his wife, to enforce the contract now. 

It is very evident from the testimony, that this great ap- 
preciation of the premises, since the contract, is the real ke y 
to the defence now being made, for one of the appellee’s own 
witnesses, states that he was informed by the former, that he 
had traded some Virginia lands for the patent right, but as 
the land had since increased so in value, he wanted to prove that 
the machines were of no benefit to him. 


van 576 ———. Fry on Specific Performance 








The question of the hardship of a contract is to be referred 
to the time of making it. Fry on 8. Perform. and authorities 
referred to. The contract in this instance, involved no hard- 
ship whatever when it was entered into,and it is well settled 
that courts of equity will not withhold their aid to enforce 
such contract, merely because of the great appreciation or de- 
preciation of the .property sold, from causes which were un- 
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known tc, and unforeseen by each of the parties to the con- 
tract at the time it was made. 1 Sugden on Vendors 338. 
Fry on S. P. Star-page 116. 2d Story Eq. Jur. §789-790. 

It is also assigned as a reason against the performance of 
the contract in this case, that it would necessarily result in 
great injury to third parties now interested in the premises 
in controversy. But it is not perceived, how such conse- 
quences would follow. The appellant will take no more inter- 
est than the appellee had in the premises, and will stand in 
his shoes, with reference both to the lessees, whose leases now 
cover the entire premises, and the remainderman, Mrs. Gale, 
and can have no greater rights and privileges, as against the 
latter, than the appellee himself could exercise. My conclu- 
sion therefore is that the decree should be reversed with costs; 
the appellee decreed to convey his interest in the land in 
controversy, to the appellant, the cause remanded to the cir- 
cuit court for further proceedings, and that an account of the 
rents and profits be there taken in accordance with the pray- 
er of the bill. 


The other judges concurred. 


DECREE REVERSED. 
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Winiram A. Dunbar vs, CAROLINE DuNnnaAR, ef al. 


January Term, 1872. 


When a party files an undertaking and gives notice of an appeal, according to 
the provisions of chapter 135, of the Code of 1862, in any case, from a judg- 
ment, order or decree, the jurisdiction of the circuit court guoad the judg- 
ment, order or decree appealed from, ceases pending such appeal; and it is 
not competent forsuch court to proceed in disregard of such appeal, to carry 
the judgment, order or decree into execution. It is not competent for such 
court to determine the legality of such appeal, 


This was an application for a writ of prohibition, filed in 
this court on the 30th of January, 1872. The petition alleged 


in substance that, on the 29th of January, 1872, an order had 
been entered in the circuit court of Kanawha county, on mo- 


tion, after notice given, in the cause of Caroline Dunbar 
against petitioner, William A. Dunbar, which was a suit for 
Divorce and Alimony, giving to the plaintiff, Caroline Dun- 
bar, custody of the child of the litigants, (pending the suit for 
Divorce,) and requiring the petitioner to surrender the child 
to the Sheriff, or that the latter proceed to take possession of 
it wherever found, and deliver it to the plaintiff, Caroline 
Dunbar. That on the day the order was so entered, the peti- 
tioner filed with the papers in the case, an undertaking for 
an appeal, in pursuance of chapter 135 of the Code of West 
Virginia, and that he had given the plaintiff written notice 
of his appeal; which filing and proof of notice defendant 
brought to the attention of the circuit court, and asked that 
the filing of the undertaking be noted on the record ; and that 
the court refused so todo. That the court, through the Sher- 
iff, was preparing to execute the decree, and deliver the child 
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into the custody of the plaintiff, Caroline Dunbar, in con- 
tempt of this court by reason of the alleged appeal thereto. 

The answer of the judge against whom the writ was award- 
ed, was in substance, that he was of opinion that there was 
no right of appeal from the order, and therefore he declined 
to permit any note to be made of the filing of the underta- 
king. Ile denied all contempt, &e. 


Ferquson and Nash for the petitioner. 
Miller and Quarrier for the defendant. 


Berksmire P. This is an unusual proceeding and involves 
a question of much delicacy as well as practical importance. 

The foundation of the rule for the prohibition is the decree 
rendered by the circuit court of Kanawha county, on the 29th 
of January, 1872, in the suit in chancery, then and now 
pending therein, between Caroline Dunbar as complainant, 
and William A. Dunbar, her husband, as defendant. By this 
decree the temporary custody of the infant child of the com- 
plainant and defendant was awarded to the former pending 
the suit, (which was instituted for the purpose of obtaining 
a divorce, «c.,) and the sheriff of the county was required 
and ordered to execute the decree, if the defendant should fail 
to do so, by delivering the child over to the complainant. It 
appears that upon the rendition of this decree the defendant 
executed and filed with the clerk of said court an undertaking 
with proper security in accordance with the third section of 
chapter 135 of the code of West Virginia p. 659, and the court 
being still in session, the defendant asked that the filing of 
such undertaking might be noted on the record. But the 
court refused to allow the filing of the same to be so entered, 
for the reason that, in its opinion, the decree or order was not 
such as the defendant under the provisions of said chapter 
had a right to appeal from; and at the same time signed a bill 
of exceptions at the instance of the defendant, showing such 
refusal and stating the reasons therefor. 

In his answer to the rule the judge of the circuit court also 
admits the facts set out in the petition for the rule as to the 
rendition of the decree, the filing of the undertaking with 
security, and the refusal of the court to note such filing on 
the record, assigning as a reason for such refusal, that in his 
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judgment the said deeree did not come within any of the pro- 
visions of the first section of said chapter, 135, and conse- 
quently was not an appealable decree or order; and that the 
defendant could not give it tha/ effect by filing such undertak- 
ing. But he denies that, as alleged in the petition, the circuit 
court is attempting, through the sheriff of the county, to 
carry the decree into effect, by taking the child in controversy 
from the custody of the defendant and delivering it to the 
complainant. The undertaking is in the usual form pre- 
scribed by the first clause of the third section: where a party 
desires a stay of execution, the undertaking of the appellant 
and his surety being that if the decree appealed from is affirmed 
the appellant will abide by and perform the decree of affirm- 
ance, and also pay to the appellee or any person injured all 
such costs and damages as they or either of them may incur or 
sustain by reason of appeal. The object in requiring that 
the filing of the undertaking during the term at which the 
order, decree or judgment appealed from was made or ren- 
dered shall be noted on the record, is that the opposite party 
may have notice of such appeal. But the object, I think, 
must be regarded as well accomplished ina court where the 
noting of such filing on the record is resisted, as in this case, 
by the appellee, and the motion or leave to do so overruled at 
his instance. This question, however, does not necessarily 
arise in this case, as a formal notice in writing of the filing 
of said undertaking was duly served on the appellee and no 
question was made here as to the want or insufficiency of 
notice. Regarding the appeal thus sought to be taken from 
said decree, as perfected at the time of such refusal to note 
the filing of the undertaking on the record, the precise ques- 
tion before us for adjudication is, what effect had the filing of 
such undertaking on the jurisdiction of the circuit court quoad 
the decree appealed from? In William vs. Gale and others, 4 
Grat. 180, an appeal had been allowed by the court of appeals 
of Virginia, or one of the judges in vacation within the time 
limited by law, but no bond had been executed by the appel- 
lant within such time. It was held that the cause was pend- 
ing in that court from the time of the order allowing the 
appeal, notwithstanding the bond was not executed for more 
than five years thereafter, and that the appeal could only be 
an 
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dismissed by that court in the mode provided by law. And it 
was further held that until such bond was executed the pro- 
ceedings were not stayed, and the appellee could not be ob- 
structed in the execution or enforcement of his decree. The 
same principle was reaffirmed in the case of Yarborough and 
wife vs. Deshazo, 7 Grat. 374. Now it is very obvious, I think, 
that an appeal perfected in the mode prescribed in the chap- 
ter cited, must have the same effect in transferring the case 
appealed, from the circuit court to this court, as an appeal 
allowed on petition and assignment of error under the law 
prior to the code of West Virginia, and also the same effect 
as to the staying the proceeding, (where the undertaking so 
provides,) as was produced by the execution of a supersedeas 
bond under the former provisions of the statute. As to the 
decree appealed from, therefore, we must consider this as a 
case regularly pending in this court. 

The question whether the appeal was legally taken is not 
now before us, and we need not therefore consider it. But 
the sole question to be now determined is whether it was 
competent for the circuit court to determine for itself the /e- 
gality of such appeal, and to proceed notwithstanding, to 
enforce or carry into effect the decree or order appealed from. 
The 5th section of the same chapter provides that, upon the 
filing of the undertaking necessary to a stay of execution, 
&e., with notice to the appellee in the manner provided for, 
“all further proceedings upon the judgment, order or decree 
appealed from shall cease; and if an execution has been is- 
sued thereon, the clerk shall notify the officer in whose hands 
the same may be, of the filing of such undertaking, and such 
officer shall thereupon return the execution as follows: 
‘Stayed by appeal.’” From this explicit and definite lan- 
guage there can be no shade of doubt, that all proceedings on 
any judgment or decree appealed from must absolutely cease 
until the questions arising upon such appeal are determined 
by the proper tribunal. And it seems to me equally clear 
that these questions can only be determined by the court 
where the case, as to the judgment, order or decree appealed 
from, is properly pending. I must conclude therefore that 
upon an appeal (with stay of execution) in any case from a 
judgment, order or decree the jurisdiction of the circuit court 
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quoad the judgment, order or decree appealed from ceases, 
pending such appeal, and that it is not competent, therefore, 
for such court to proceed, in disregard of such appeal, to 
carry such judgment, order or decree into execution. Any 
other construction, it is evident, would be found not only to 
be inconvenient in practice, but must lead to great confusion 
and irreparable mischief. And a single example, it seems to 
me, will be sufficient to vindicate the construction we have 
adopted, and illustrate the impropriety of the competing con- 
struction. For let us suppose a case, which might and prob- 
ably wou/d sometimes happen if the position of the counsel 
for the defendants in this proceeding should prevail. <A party 
who conceives himself aggrieved by a judgment or decree ren- 
dered against him in favor of an irresponsible or insolvent 
party, appeals for relief to this court by executing and filing 
such an undertaking, with stay of execution as the law re- 
quires. Pending such appeal, however, the circuit court, 
conceiving that such an appeal could not be legally taken, 
and having the right, as now claimed, to disregard it, pro- 
ceeds to execute the decree; and yet on the hearing of the 
“uppeal, this court should sustain the appeal and reverse the 
judgment or decree complained of. In such a case the re- 
markable instance would be presented of an irresponsible 
party being permitted to reap the full benefit of an erroneous 
judgment or decree, without let or hindrance; while his ad- 
versary, who had complied with the law by giving his under- 
taking with security, to secure and indemnify such irrespon- 
sible party, is left to his fate without remedy, although, as it 
turns out, he was in reality in no wise liable for anything 
whatever: a construction that may lead to such serious con- 
sequences, it seems to me, cannot be defended and ought not 
to be adopted. Upon the whole, I think the prohibition in 
this case ought to be awarded. 


The other judges concurred. 


WRIT OF PROHIBITION AWARDED. 
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H. O. Mippietron’s E£e’r vs. M. B. Wurre. 
January Term, is72. 


1 Where a bill or declaration shows on its face proper matter for the jurisdic- 
tion of the court, no exceptions for want of such jurisdiction shall be al- 
lowed, unless it be taken by plea in abatement, Chapter 125, section 16, 
Code. LS6s, 


* 
nN 


The evidence of an assignor of choses in action, which contains declarations 
and conversations with a deceased party, as to the justness of such claims, is 
incompetent. Code Ls6s8, page 619, section 28, 

3 Nor is the objection to the reading of such deposition waived by the consent 
of the defendants to take it; such consent only being to the taking, and an 
exception being endorsed at the time as to the incompetency. 


4. An objection to a deposition, and endorsed thereon, for incompetency, is not 
deemed to be waived, by not being insisted on in the court below, 


Bill and attachment in equity in the circuit court of Green- 
brier county, filed at April rules 1857, by Moorman B. White. 
against H. O. Middleton. The bill claimed that the plaintiff 
was assignee of C. A. Stewart, of certain claims, one bond and 
sundry fee bills, and that the defendant wasa non-resident of 
thestate,but had real estate within the jurisdiction of the court. 
At the September term 1868, the death of the defendant was 
suggested, and by consent, the cause was revived inthe name 
of the executor, James E. Middleton, and the heirs of the ori- 
ginal defendant. In April 1869, by consent, C. A. Stuart was 
made a party defendant. At the last mentioned term the ex- 
ecutor demurred and answered that the original defendant 
was a resident of the state at the time of the institution of 
the suit. Norservice of process or order of publication appears 
in the record. Upon behalf of the plaintiff, the only deposi- 
tion.taken was that of the defendant and assignor, C. A. 
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Stuart. He deposed that the claims were just and had been 
paid; that in 1866, he had presented the claims to H. O. Mid- 
dleton, who said that he could not then pay them, but would 
attend to them in a short time; and that his residence was in 
Annapolis, Maryland. This deposition was by consent. At 
its close, it was excepted to by defendants, because of incom- 
petency, the witness being the assignor of choses in action, 
and the defendant H. O. Middleton, being dead. (Acts 1868, 
page 10.) 

For the defendants, the deposition of W. R. Woods was ta- 
ken, tending to prove payment of the claims, and the resi- 
dence of H. O. Middleton, in Upshur county, at the institu- 
tion of the suit. To the like purport was the testimony of 
James Kk. Middleton. 

The court below decreed the payment of the demand to the 
plaintiff, and ordered the sale of certain real estate, in satis- 
faction thereof 

The defendants appealed. 


Dennis for the appellant. 
Mathews and Matthews for appellee. 


Maxwett J. This is an attachment in equity against the 
estate of H. O. Middleton, as a non-resident defendant. 

It is claimed that the court below erred in refusing to dis- 
miss the bill, because Middleton was not a non-resident of the 
State. 

So far as appears from the record, Middleton during his life 
time was never before the court, but after his decease, his 
personal representatives and heirs consented that the cause 
might be revived against them, and at the next term after 
the cause was so revived, the personal representative filed his 
answer, alleging among other things, that the defendant, 
Middleton, at the time of the institution of the suit, was a 
resident of the state of West Virginia. 

By section 16, chapter 125 of the Code, page 611, it is provi- 
ded that where the declaration or bill shows on its face proper 
matter for the jurisdiction of the court, no exceptions for want 
of such jurisdiction shall be allowed, unless it be taken by 
plea in abatement. By section 19, of chapter 106, of the 
Code, page 559, it is provided that if a defendant desire to 
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controvert the truth of facts stated material to the issuing of 
the attachment, he may file a plea in abatement. In the 
case of the Bank of the Valley vs. Gettinger, 3 West Virginia 
309, it was decided by this court that this question could only 
be raised by plea in abatement. The next objection is, that 
the deposition of Stuart, the assignor was improperly read on 
the hearing of the cause. The evidence of Stuart was clearly 
incompetent, as Middleton was not living. Code, page 619, 
section 23. But it is claimed that all objection to the read- 
ing of the deposition was waived by the ‘consent of the de- 
fendant to take it. The consent was only to the taking of 
the depositions, and an exception was taken at the time to its 
being read, on the ground of incompetency. It is also claim- 
ed that all exception to the deposition on the ground of in- 
competency was waived by not being insisted on in the court 
below. An exception for incompetency is not waived in this 
manner. Scott vs. Cook 4 Monroe’s Rep. 280; Beverly vs. Brooke 
2 Leigh 425; Fant. vs. Miller 17 Gratt. 187. The deposition 
therefore, should have been excluded. Without this deposi- 
tion, there is no evidence to sustain the decree, except as to the 
amount of the note for fifty dollars, with interest from Nov- 
ember 10, 1860. 

The decree complained of will have to be reversed, with 
costs to the appellant, and the cause remanded. 


The other judges concurred. 


DECREE REVERSED. 
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Joon T. Harris vs. FisHer A, Lewis. 
January Term, 1872. 


1. Where there is nothing in the “record to show upon what ground the court 
below acted, in granting a new trial, and in the absence of anything to show 
the contrary, this court must presume that the court acted properly. 


2. When in an action of covenant, the declaration does not allege the happening 
of the event or condition upon which the obligation was to beceme due 
and payable, it is not error to sustain a demurrer thereto. 


3. It was not error to permit the pleas in this case to be filed, which in substance 
alleged thatthe sum named in the obligation sued on should be paid six 
months after the ratification of peace between the United States and the 
Confederate States,,and the said event had not arrived and never could ar- 
rive); and;that theicontract was contrary to public policy, and that as the 
horses for which the obligation was executed were about to be impressed in 
the federalarmy, both of the parties living in insurrectionary territory, 
the contract whereby the plaintiff took the risk of the establishment of the 
Southern Confederacy for the paymentof his horses, was one of hazard and 
depended upon a political result highly injurious to the best interests of the 
country and against public policy. 

4. Where there is a plain variance between the declaration and the bond offered 
in evidence under it, there is no error in refusing to permit it to go to the 
jury in evidence. 


Action of covenant brought in the circuit court of Jeffer- 
son county, in January, 1868. 

It is conceived to be unnecessary to give any further state- 
ment of the case than is found in the opinion of Judge Max- 
well, except the substance of the pleas which were allowed 
to be filed by the defendant below, and which filing was 
claimed to be error. The pleas averred that the county of 
Jefferson was declared by the President of the United States 
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to be in insurrection; that plaintiff and defendant both re- 
sided therein, and at the date of the transaction about which 
this suit arose it was under military occupation by the United 
States forces. That plaintiff proposed if defendant would 
risk taking the former’s horses at the price mentioned in the 
covenant, they being able to be impressed and captured 
daily by the federal forces, that he would risk the chances of 
the establishment of the Southern Confederacy for his pay, 
and on no other consideration was the covenant executed. 
That the time for the payment of the two hundred dollars in 
the covenant according tothe true effect and meaning thereof, 
had not arrived and could not arrive. That shortly after he 
took the horses they were in fact captured by the federal 
forces and were forever lost to the defendant. That the con- 
tract in covenant was one of hazard and depended on a polit- 
ical result highly injurious to the best interests of the coun- 
try and in violation of the statute and against the public 
policy, «ce. 
The plaintiff brought the case here for review. 


J. W. Kennedy for the plaintiff in error. 
C. J. Faulkner for the defendant in error. 


Maxwe.. J. This was an action of covenant on the fol- 
lowing paper: 
[ $200. ] 

Six months after the ratification of peace between the 
United States and Confederate States I promise and bind my- 
self, my heirs, &c., to pay to John T. Harris, his heirs or as- 
signs, the sum of two hundred dollars in gold, or its equiva- 
lent in current funds, for value received. As witness my 
hand and seal, with interest from date, this 20th day of June, 
1864. : F. A. Lewis, [SEAL.] 
[Stamp 10 cts. ] 

There was a trial by jury and a verdict for the plaintiff for 
$200, damages, which verdict was set aside by the court and 
a new trial granted. After the new trial was granted the 
plaintiff filed an amended declaration containing four counts, 
toeach of which the defendant demurred and the first three 
counts were held yoid. The defendant then tendered two 
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special pleas to the filing of which the plaintiff objected, but 
the court allowed them to be filed, and when filed the plaintiff 
took issue upon them. 


The cause was then tried and a verdict found for the de- 
fendant, on which a judgment was rendered. 

The first ground assigned as error is that the court erred in 
awarding a new trial in this cause. There is nothing in the 
record to show upon what ground the court acted and in the 
absence of anything to show the contrary, we must presume: 
that the court acted properly. 

The second ground is that the court erred in susfaining the 
demurrer to the first three counts of the amended declaration. 
Each one of these three counts avers that the defendant coy- 
enanted with the plaintiff in the manner and form following : 
That the said Fisher A. Lewis, should and would pay to the 
said John T. Harris, six months after the ratification of peace 
between the United States and the Confederate States, for 
value received, &c. Neither of the counts avers the happen- 
ing of the event or condition upon which the obligation 
was to become due and payable, that is the ratification of 
peace between the United States and the Confederate States. 
The counts were therefore all void and the demurrer properly 
sustained. 

The next point is that the court erred in permitting the 
two special pleas to be filed. By the code, p. 602, § 20, it is 
provided that “the defendant in any action or suit may plead 
as many general matters whether of law or fact as he shall 
think necessary.” The pleas appear to be in sufficient form. 
and no reason is apparent why they were not properly al- 
lowed to be filed. 

Nadenbousch & Riddle vs. Sharer & Martin, 2 W. Va, 285 ;. 
Maggart vs. Hansbarger, 8 Leigh 532. 

The fourth point is that the court erred in refusing to per-. 
mit the bond sued on to go to the jury. 

There was a plain variance between the fourth count and 
the bond offered in evidence under it, and it was properly 
rejected. 

It is claimed that judgment was improperly rendered 
against the plaintiff for costs. 


mo 
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Chapter 138, § 8, p. 663, of the Code, provides that except 
where otherwise provided, the party for whom final judgment 
is given in any action shall recover his costs. 

Final judgment was rendered against the plaintiff which 
was properly for costs. The judgment complained of will 
have to be affirmed with damages and costs. 


The other judges concurred. 


JUDGMENT AFFIRMED. 








8 





COURT OF APPEALS OF WEST VIRGINIA. 579 . 





January Term, Chesapeake & Ohio R. R. Co, vs. Huse, et al. 1872 








harleston, 





CHESAPEAKE & Onto R. R. Co. vs. Harrow Huss, et al. 
January Term, 1872, 
1, It is noobjection to a billof injunction that it is sworn to by a person not one 


of the plaintiffs, if the affidavit be good in other respects. 


2. Asageneral rule, an injunction will not be allowed upon mere information 
and belief. 


The following affidavit to a bill of injunction, held to be insufficient under 
the “statute, “James Montgomery on his solemn oath says, that each and ev- 
ery allegation contained in the foregoing bill, are trueso far as they are 
known to him personally, and so far as he has heard, he believes them to be 
true.”? Montgomery was not a plaintiff in the bill, 


Injunction granted by the judge of the circuit court of Fay- 
ette county, on the 15th of September, 1870, in vacation. The 
sole question here was the sufficiency or insufficiency of the 
affidavit to the bill. It was not made by a party to the bill. 

The defendant appealed. 


Miller & Quarrier and Laidley & Hodgeman for the appel- 
lant. 
Price for the appellees. 


Maxwet. J. This is an appeal from an order made in va- 
cation by the judge of the circuit court of Fayette county, to 
restrain the appellant and others from taking possession of, 
using, holding, and occupying certain lands. The appellant 
insists that it was error in the court below to grant the in- 





Code 1868, chapter 125, section 42 “the plaintiff named in the foregoing bill, 
being duly sworn, says, that the facts and allegations therein contained, so far 
as they are stated on his own knowledge, are true, and that so far as they are 
stated upon information, he believes them to be true.’ 
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junction, because the bill of complaint is not sworn to as re- 
quired by law. 

The 3d section of chapter 133 of the Code, page 631, pro- 
vides that no injunction shall be awarded in vacation, nor in 
court, in any case not ready for hearing, unless the court or 
judge be satisfied by affidavit or otherwise of the plaintifis 
equity. The effort in this case is to verify the bill by aflida- 
vit and not otherwise. The affidavit is sworn to by a person 
who is not one of the plaintiffs, but this is no objection, if it is 
good in other respects. 3 Daniels’ ch. Pl. & Pr. p. 1890; Hil- 
liard on Injunctions p. 34; Kerr’s Injunctions in Equity, p. 613. 
An injunction as a general rule will not be allowed upon mere 
information and belief. 3 Daniels’ ch. Pl. & Pr. p. 1890; Kerr’s 
Injunctions in Equity p. 613; Davis vs. Leo. 6 Ves. Jr. p. 784; 
Woodruff vs. Fisher 17 Barbour 224; Campbell vs. Morrison 7 Paige 
160; Bank of Orleans vs. Skinner 7 Paige 305, The Code chapter 
125 section 42 p. 605 indicating the form of the verification of 
pleading provides that it may be to the effect following: “the 
plaintiff named in the foregoing bill, being duly sworn says, 
that the facts and allegations therein contained, so far as they 
are stated on his own knowledge, are true, and that so far as 
they are stated upon information, he believes them to be true.” 
The affidavit in this case is “James Montgomery on his sol- 
emn oath says that each and every allegation contained in 
the foregoing bill are true so far as they are known to him 
personally, and so far as he has heard, he believes them to be 
true.” 

This affidavit is clearly not good according to the elemen- 

tary writers, and the cases above cited, and it remains to in- 
quire whether or not it is good under the more liberal provi- 
sion of.the Code. The affidavit states that each and every al- 
legation contained in the bill is true so far as they are known 
to affiant personally. It will be noticed that alfiant does not 
state or designate any fact that is known to him personally. 
The form from the Code is, that the facts and allegations in 
the bill, contained so far as they are stated on his own knowl- 
edge, are true. If a bill states facts, and alleges them to be 
on the knowledge of the plaintiff, this form of affidavit desig- 
nates and affirms them. The substance of the affidavit in 
~- case is by no means the equivalent of the form in the 
Code. 


‘ 


ee 
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This affidavit is therefore not sufficient, and the injunction 
should not have been granted upon it. In this view of the 
case it is not necessary to consider the other questions sug- 
gested in argument. 

The order granting the injunction will have to be reversed, 
the injunction dissolved, and the bill dismissed at the cost 
of the appellees. . 


The other judges concurred. 


ORDER REVERSED. 
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Joun D. Lewis, et al, vs. Joun L. McMULLry, et al. 


January Term, 1872. 


1." A case in which the action being ejectment, it. was noterror torefuse a new 
trial on the ground of newly discovered testimony, such alleged testlmony 
being that one of the plaintiffs had conveyed by deed an undivided moiety 
of the land in controversy; the deed having been recorded in the county in 
whieh the suit was instituted two years before the trial. And it not being 
alleged in the affidavit that the co-defendants, or any of them, had no notice 
or knowledge of such deed, or that any of them had used due diligence, or 
any diligence, to ascertain the fact of its existence. Nor could the defend- 
ants have been prejudiced by the refusal to grant a new trial, inasmuch as 
the remaining plaintiff being a tenant in common with the grantee in the 
deed, would have been entitled to recover, as against the defendants, the 
whole of the land in controversy. 


. Itis not good grounds for the setting aside of a verdict on the affidavit of a 
juror, that the jury would have found a different verdict if they had be- 
lieved that at the time certain declarations were made to witnesses, by an 
old man, as to the location of a corner, that the old man was of sane mind 
and reasonable judgment. 


Ejectment brought to September rules, 1860, in the circuit 
court of Kanawha county. Trial and verdict for plaintiffs, 
Hale and McMullin, December term, 1868. 


The only qué¢stion determined in this court arose on the re- 
fusal of the court below to grant a new trial. The grounds 
for the motion are fully stated in the President’s opinion, 
except the matters stated in the affidavit of one of the jurors, 
alluded to therein. The latter contained a statement, that if 
the jury had believed that the declarations of acertain party, 
an old man over eighty years of age, as to the location of a 
corner, were made to the witnesses whilst the old man was 
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sane and of reasonable judgment, the verdict would have 
been for the defendants. 
The defendants appealed. 


Miller & Quarrier for the plaintiffs in error. 
T. B. Swann and B. H. Smith for the defendants in error. 


BERKSHIRE P. The question to be considered in this case 
arises on the appellants’ motion for a new trial. They based 
their motion on the alleged discovery, since the trial, of new 
evidence, of which they claim they had no notice or knowl- 
edge at the time; and alsoon the affidavit of one of the jurors 
in relation to a misunderstanding that existed among them, 
as to the effect of the testimony of John Slack, a witness for 
the appellants on the trial. The additional evidence which 
it was alleged they had discovered, consists of a deed execu- 
ted by Hale, one of the plaintiffs in the action, on the 20th of 
October, 1858, to George W. Morrison for the said Hale’s un- 
divided moiety of the land in controversy. The affidavit of 
the appellant, Lewis, on which the motion for the trial was 
founded, states that he had the sole management of the suit, 
on the part of the defendants, and did not know of or discover 
the existence of such deed, until the second morning after 
the verdict was rendered, and that until that time he had no 
knowledge or intimation of this conveyance. He does not 
aver that he used diligence in the premises, or made any 
effort to ascertain whether any such conveyance had been 
made; nor that his co-defendants, or any of them, had no 
such notice or knowledge. This deed, it appears, was duly 
acknowledged and admitted to record, in the clerk’s office of 
the county court of Kanawha county, on the day of its date, 
which was some two years prior to the institution of this 
suit. It also appears that Morrison re-conveyed the same un- 
divided interest in the land to the said Hale in August, 1867, 
being more than a year before the trial and verdict. 

As the deed from Hale to Morrison for his undivided moie- 
ty of the land in question, was duly recorded, some two years 
before the trial ; and as it is not alleged in the affidavit of said 
Lewis, that his co-defendants, or any of them, had no such no- 
tice or knowledge of the said deed, or that any of the defend- 








584 COURT OF APPEALS OF WEST VIRGINIA. 





January Term, Lewis, et al, vs. McMullen et al. 


—— $e — —__—___— —_—— 


1872" 








ants used due diligence, or anydiligence to ascertain the fact 
of its existence; and as it does not appear that the appellants 
were in fact prejudiced by such refusal of the court to set 
aside the verdict, inasmuch as the plaintiff, McMullin, as 
tenant in common with said Morrison, if entitled to a recove- 
ry would have been entited to recover, as against the defend- 
ants the whole of the land in controversy, notwithstanding 
the suit might have been dismissed as to Hale, we think the 
court did not err in refusing a new trial, on account of the 
matters set forth in said affidavit. Nor because of the mat- 
ters stated in the affidavit of the juror. 

The judgment must be affirmed with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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JacoB M. KEtLy vs. WILLIAM PaTcHELL. 
January Term, 1872. 

1. The general doctrine is well established, that in ordinary cases the bailee 
cannot dispute his bailor’s title. But there are numerous exceptions thereto, 
as where it can be shown thatthe bailor fraudulently obtained possession of 
the goods; or they have been reeovered from the bailee by suit or paramount 
title; or he has been notified by the true owner, before the suit was institu- 
ted, not to deliver them to him, and like instances, 


2. A casein which a new trial was refused. 


Action of Trover in the circuit court of Kanawha county, 
brought in July, 1867. The plaintiff proved on the trial, in 
April 1869, that he left a flat boat in the care of the defend- 
ent, for hire, in 1861, to be kept until the former should call 
for it; that defendant in 1861, converted it to his own use by 
loading it with coal and sending it to market; that prior to 
the suit he had demanded the boat, and the defendant refu- 
sed to deliver the same. The defendant offered to prove that 
the boat was the property of another, at the time of the con- 
version; which he was not permitted to do, on objection be- 
ing made by plaintiff, on the ground, as stated by the court, 
that the defendant had received the boat as the property of 
the plaintiff, and agreed to take care of it and return it to the 
plaintiff on demand; he was therefore a bailee for hire, and 
could not protect himself from damages for the conversion to 
his own use, by showing that the boat did not belong to plain- 
tiff, before and at the time he received it from the plaintiff, 
and at the time of the conversion. 

The jury found a verdict for the plaintiff. The defendant 
moved for a new trial, and filed his affidavit in support there- 
of, alleging in effect, that he was sick and could not be present 


at the trial, and he was an important witness for himself, 
74 
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That he could prove that the boat was not the property of 
the plaintiff, that the latter had only hired it; and that it 
was sold for the debt of the owner by the sheriff. The court 
overruled the motion on the ground that the case was tried 
by consent out of its turn on the docket, both parties declar- 
ing themselves ready. 

The defendant appealed to this court. 


Fitzhugh and Hogeman for plaintiff in error. 
Mollohan and Nash for defendant in error. 


BERKSHIRE P. This was an action of trover, brought by a 
bailor against his bailee for hire, in the circuit court of Ka- 
nawha, for the conversion of the property so bailed. The 
question in the case is whether it was competent for the 
defendant, as he proposed to do, to dispute the plaintiff’s 
right or title to the property in controversy, by showing that, 
at the time of the bailment, it in fact belonged to a third 
party. The general doctrine is well established that, in ordi- 
nary cases, the bailee cannot dispute his bailor’s title any 
more than a tenant can his landlord’s. But the general rule 
has numerous exceptions, in which he will be permitted to 
do so; as in a case where it can be shown that the latter 
fraudulently obtained possession of the goods, or that they 
have been recovered from the former by suit or paramount 
title; or he has been notified by the true owner, before the 
suit was instituted by the bailor, not to deliver them to him; 
and like instances. Story on Bailment, § 97 to 110; Bates vs. 
Stanton, 1 Duers R. 79, and authorities there referred to. 
Nothing appears in this case, however, that would bring it 
within any of the exceptions. But it falls directly within 
the general rule and must be governed by it. The court did 
not err therefore in rejecting the evidence offered by the de- 
fendant, set out in his bill of exceptions. And Ido not think 
the court erred in refusing the defendant a new trial for the 
reasons stated in his affidavit, upon which his motion fora 
new trial was based. The judgment will therefore have to 
be affirmed with costs and damages. 


The other judges concurred. 


JUDGMENT AFFIRMED. 
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ABATEMENT, (Plea of.) 


Where a bill or declaration shows on 
its face proper matter for jurisdic- 
tion of the court, no exceptions for 
want of such jurisdiction shall be 
allowed, unless it be taken by plea 
in abatement. Chapter 125, section 
16, Code 1862. 

Middleton’s Ex’r vs. White......... 


ACCESSARY. 


1. Ifa principal totally and substan- 
stantially departs from the instruc- 
tions of an accessary, and commits 
a different offense, or an additional 
offense, he stands single in such dif- 
ferent or additional offense,and the 
other is not held responsible for it 
as accessary. 

Watts vs. The State...... 

2.0On an indictment 
persons to shoot, 
&e. with 
tain other person, itis error to ad- 
mit testimony of a rape committed 
by such persons after they had bro- 
ken into a dwelling, where such 
certain other person was lodging. 
Because the rape was a distinct, 
substantive offense from that char- 
ged in the indictment, and had no 
connection whatever with the of- 
fense charged, and because it was a 
total and substantial departure 
from that instructed, and the de- 
f-ndant could not be held responsi- 
ble as accessary theret0o............eccecse 

3. On the trial of W. for procuring cer- 
tain persons to cut, shoot, stab, 
Ww ound, &e., with intent,&c., one S 
it is held not to be error in the ¢ ourt 
below to admit as evidence a state- 
ment that, on the evening of the 
day the offense was committed, W. 
and S. had an altercation, and W. 
struck at 8S. witha knife, whereup- 
on S.threw astone at W., to show 
the existence ofa motive likely to 
instigate the defendant to the com- 


for procuring 
cut, stab, wound, 


mission of the offense charged........ Ib 
4. A case in which the verdict of guil- 

ty was not warranted by the evi- 

dence......... Sscuch dusk Gkaawesenekcousaiesl oes wucevanseney 


ACCOUNT, (Settlement of.) 

The execution of a note in settle- 
ment of an account is conclusive 
upon all the items charged in it, un- 
less some accident or mistake be 
shown. 

Parkersburg National Bank vs, Als 


ACTS OF CONGRESS. 


See Trial, and... 


intent to main, &c., a cer- 


Ib 
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seeccecssereeeeess Ua 


See Board of Supervisors. and.. 
See Judgment, and.. 


See Statutes (Construction of,) ee 33 
See Evidence No. 3, and 


See Board of Supervisors, and... 


ACT OF GOD. 


See Common Carrier, AN .......6.006.ceeee0e.293 


ACTS OF THE LEGISLATURE. 


eeceeveveee pod 
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ADMISSIONS. 


AD QUOD DAMNUM. 


cvsecccses OF 
ADVANCEMENTS. 


See Partition, and............. aubebsouseetiouinss . 59 


AFFIDAVIT. 





See Allachment an..........ccccoccccccccecccceee 22 

|See Corporations, and.,...:........ . 79 

|See Clerks of Circuit Court, ana ...... scovec 
AGENT. 

See Principal and Agent, an@.............. 325 
See Internal Improvement No. 3, and...382 
ALLEGATIONS, 

-arties cannot be allowed to depart 
in their proofs, from the allegations 

of their bill. 
McFarland &e. vs, Dilly Ge....0.ccccccee00013D 
ALTERATION, 

1.A material alteration of a promisso- 
ry note.such as, for instance,chang- 
ingit toa negotiable note without 
the knowledge or consent, either 
express or implied, of the promis- 
sor, Vitiates it, although it may be 
in the hands of an innocent holder. 

Morehead vs, Parkersburg Nat. Bank... 74 

2 It lies upon the party see king to 
enforce a bill or note, to account for 
any alteration that appears on the 
tace of the instrument. 

eed heirs v8. Piercy FL2°P.. ccc: ss.0000199 





. Ifa bond is altered by the obligee 
in a material point, it thereby be- 
cones void. The tearing off the 
eal is a material alteration, and 
- nders the deed VOI ...,..cce-cscccses eee " 
4. In this case the signature and seal 
of the bond secured by the trust 
deed are torn off, and the executor 
of the obligee, who brought suit to 
enforce the payment, has not ac- 
counted for the alteration; there- 
fore the bond is void and the trust 
deed extinguished.,.......... sdevesauccl 
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AMENDED DECLARATION. 
See B. & O. R. R. Co. vs. Christie.....0325 
AMENDED RETURN. 
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than his assignor, the vendor, with 
reference to the payment of such 
purchase money. 

| Highland, et al, vs. Highland, et al........63 
See Return, (Sheriff’s,) and ................482/2. A case in which a conveyance of 


ANCESTOR. land was had to hinder, delay and 


GOEPAUIE CEODIUOTS oc ocnderesescecceesccecesscersn bOs 
nS |, ES Sey 


ANCIENT LIGHTS. 


ASSIGNOR. 


See Hvidence No. 5, ANG ..cccccessccccerssecsvee la 


1. The English common law doctrine 
of Ancient Lights disapproved. 

2. Animplied grant of an easement 
of light will be sustained only in 
cases of real necessity; and will be 
denied or rejected in cases when it 
appears that the owner claiming 
the easement can, at a reasonable 
cost, have or substitute other lights 
to his building 

Poweli vs. Sims....... itnnews 


ASSUMPSIT. 


1. E. T. brings assumpsit against G. T. 
On the trial itis proved that F T. 
was the business agent of EF. T., to 
hire out slaves, &c. In the years 
1855-6-7. he hired aslave to one Tur- 
ner, and took bonds payable to 
himself for the hire thereof. Sub- 
sequently F. T. died, and G. T. be- 
came his administrator, who col- 

APPEAI lected the bonds for the hire of the 

: a slave to Turner, and as such admin- 

istrator accounted for the same to 

the estate of F. T, and disbursed 
the amount in the settlement there- 
of. It was further proved that 
when G T. collected the money on 
the bonds, he was told by Turner 
that they were given for the hire of 
plaintiff's slave; which defendant, 
rT, also adinitted that he knew, 
on the trial. This amount was one 
of the items in the bill of particnu- 
lars; whereupon the defendant mo- 
ved the court to instruct the jury, 

“Tf the jury are satisfied that the 

bonds of Turner paid after his death 

to defendant, as administrator of 

Francis Thompson, were made pay- 

able to said Francis Thompson, the 


1. Deeree against parties as absent de- 
fendants, December Lith, L864. They 
ask, on the 29th December, 1869, to 
file petition for rehearing, which is 
denied, and they recite in their ap- 
peal bond that, “if the decree of 
December 14th, 1864, be affirmed,” 
«ce. Anditis HELD: 

That they cannot appeal from 
that decree (five years having 
elapsed), but the appeal should 
have been from the order refus- 
ing the filing of their petition; 
and the present appeal must 
therefore be dismissed. 

Grinnan et al, vs. Edwards .....ccc0..ceee00eL LI 

See compensation (to land owners) 


BANG ...4:-sererceece sense sseccerccsssseescoese eeseeest lS; Jooal title of said bonds were in said 
2. Whether. a decree for costs in the F. Thompson, although the negro 
court below be correct or notcannot |; Woman, for the hire of which the 
be looked into in this court, when | bonds were given, belonged to 
the appeal cannot be supported on plaintiff, and that her title to said 
any other ground. bonds, being equitable only, are not 
Boggess’ heirs vs. Boggess’ heirs... ....00.402| recoverable in this action,” which 
3. When a party files an undertaking the court refused to give, and he 
and gives notice of an avpeal, ac- excepted, HLeLD : : s 
cording to the provisions ot chapter 1. The plaintiff was proceeding 
135, of the Code of 1868, in any ease, » under the common counts for 
from a judgment, order or decree, ' money hal and received, not for 
the jurisdiction of the circuit court f the bonds nor title thereto, but 
quoad the judgment, order or decree for the, monsy that resulted 
appealed’ from, ceases pending from the hire of her slave; and 
such appeal; and it is not compe- it made no difference whether 
tent forsuch court to proceed in dis- her title to the imoney was legal 
regard of such appeal, to carry the or equitable, if she had title 
judgment, order or decree into exe- thereto, she could recover under 
cution. Itis not competent for such this action. ? 
court to determine the legality of | Ul. It was immaterial how the _ 
such appeal. agent secured the payment of 
Dunbar V8. DUuNDUP...cccere:scccerce.secceree 00-008 the money; it was plaintiff's 


money,and whoever collected it 
ARBITRAMEN and retained it, knowing the 
facts, would be liable, and this 

a Ee ee ae Ry action would lie to recover it. 
a hea” ans x rf : IIL. The action of asspmpsit isa 
liberal and equitable one. It is 


= 
. 


NOTED sanccctiny cucteset-vascncsssdavep ect OO 


ASSIGNER. applicable to almost every case 

where money has been received 

1. An assignee of a bond taken in ~ which in equity and good con- 
payment of purchase money of science ought to be refunded, 


and, although he may have notice | TA9M son VE. THOMPSON ..sereveeseeeserverceeee LID 
of fraud in the sale of the land,can- |2. In certain cases of trespass to per- 
not be placed in a worse condition | sonal property, the owner may 











INDEX. 


ASSU MPsSIT—Continued. 


waive the tort, or trespass, and sue 
in assumpsit for the value of the 
property. 

3. A casein which the evidence dis- 
closes. that assumpsit was the prop- 
er remedy, and not trespass; inas- 
much as the defendant, who was a 
soldierin the Confederate service, 
offered to pay for the cattle taken, 
at the time of the taking, in trade; 
and did in fa ‘t leave a certificate in 


relation to the piy,for the plaintiff, 
who was absent from home. 
MeDonald vs. Peacemaker 


ATTACHMENI! 


The language that “the plaintiff's 


“are ji istly enti oe to recover,’ in an 
affidavit for an attachment under 

the act of 1867, shan 118, sec. 1, isa 
substantial compliance with the 
spirit of the law, which provides 
that the aftilavit shall state, Ist, 


The nature of the plaintiif’s claim. 
2d, ** That om: is Ss just.” 
Gutman & C Va. TOR CO. eccscee-scece 
The onions of ‘saeenee ‘nt provided 
~ in the act of 1867, chap. 118, sec. 1, 
is not a writ, and need not run 
the name of the State 
See Bankruptcy, and 


AWARD. 


See Equity Jurisdiction No. 6, and.. 
The circuit court has no power over 
‘an award made in pursuance of a 
submission under chapter 108, Code 
1868, except to enter itas the judg- 
ment or decree of the court, or to 
reject or refuse to so enter it, or per- 
haps to recom mit it. 
Sievenson vs. Walker...... 
2. It was error for the court below to 
order the sale of real estate in a de- 
cree entering up an award as the de- 
cree of the court, when the same 
was not provided for or directed by 
the award ‘ 
3. Judgment or decree inan aw: yard. en- 
tered up as the judgment or decree 
of the court, may be enforced by an 
action at law or by bill in equity; or 
if the awi wd be for the payment of 
money an execution might issue for 
the same........ penwonennncacns 
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4. The consent onda ‘rs, &c jin thine ase 
entered after the agreement of sub- 
mission had been filed, were held to 
have been intended by the parties 
to facilitate the proceedings before 
the arbitrators, and the making up 
of the contemplated award............... 

5. Courts of equity have always had 
and exercised jurisdiction to inter- 
tere to set aside awards for fraud, 
accident, partiality, misconduct, or 
mistake of the arbitrators. This 
power is even reserved to them in 
the statute providing for submis- 
sions on the record. 

Wheeling Gas Co. vs. The City of Wheel- 
img 





6. It is not matter suffic nae to ust 
aside an award for misconduct on 
the part of an arbitrator, that the 
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arbitrator, prior to his appoint- 
ment, had expressed an opinion as 
to the merits of the controversy, 
provided the party selecting him 
was not aware of such expression 
of opinion 
7. Arbitrators are called upon to ex- 
ecute a joint trust and ought to look 
impartially at the true merits of the 
matter .submitted to their judg- 
ment, without reference to the 
manner in which the charge has 
been placed,upon them. In nocase 
can th ny become an advocate, nor 
act as agent, for the party appoint- 
ing them. 
A charge ina bill that one of the 
arbitrators acted as the “adviser 
and partisan ” of the party appointe 
ing or selecting him, is a sufficient 
charge of partiality and miscon- 
duct, to give a court of equity juris- 
diction of a case asking to set aside 
an award, 
It is not alone 
pect of per fer 


l 
| 
} 
| 
| 
| 


| 
| 


| 


| 


‘. 


9. the fact, but the as. 
‘t fairness, Which mast 
be preserved, and an arbi trator can- 
not be too careful asto his conduct, 
holding this end in view. It is not 
a conscientious intent to be honest, 


on the part of the arbitrator, nor 
= conviction that he is so, that 

‘an suflic It is his e xte rnal ac- 
tions the ut will be subjected to secru- 
tiny, and if these do not satisfac- 
torily bear the test the award will 
fall. 


There may be ample misconduct, 
in alegal sense, to make the court 
set aside an award, even where 
there is no ground for imputing the 
slightest improper motives to the 
arbitrators. 

ll, Where an arbitrator attended 
mainly tothe interests of the party 
appointing him, in collecting up 
and arranging testimony, procuring 
the attendance of wilnesses and ex- 
amining and cross-examining them, 
it is sufficient evidence of legal 
misconduct to set aside the award. 

Parties who really intend to have 
“their rights decided by impartial 

judges are entitled to insist that all 
of the arbitrators shall be impar- 
tial. Butif they are content to sub- 
mit questiens in controversy to 
those who are known to have 
formed and expressed opinions 
upon the subject matter, or who are 
known to have partialities and pre- 
judices for or against the respective 
parties, an award made by such ar- 
bitrators is binding. 

3. Under such circumstances, a gas 
company, who selected one of its 
own stockholders as an arbitrator, 
who, with the arbitrator selected by 
the other party, chose an umpire, 
ought not to be heard to impeach 
an award. Especially as the testi- 
mony discloses that the amount of 
the award seems to be fair. 

{, Where asubmission is not made 
under the statute, and the award is 
signed by but two of the arbitrators, 
the court cannot determine its suf- 
ficiency or insufficiency for want of 
jurisdiction. 


1 








590 INDEX. 


BAILOR AND BAILEE. 


The general doctrine is well estab- 
lished, that in ordinary cases the 
bailee cannot dispute the bailor’s 
title. But there are numerous ex- 
ceptions thereto, as where it can be 
shown that the bailor fraudulently 
obtained possession of the goods; or 
they have been recovered from the 
bailee by suit or paramount title; 
or he has been notified by the true 
owner, before the suit was institu- 
ted, not to deliver them to him, and 





like instances. : 


OD, FIO -rcccncocoseserecssonseneses pasaael 58) 
BANKS. 
See Interest and ...... pte ainisliniey ah hakowet ees 50} 


BANK CHECK, 

McClung makes an order to the bank 
of Lewisburg payable to the order 
of P., who endorses it to D., who er- 
dorses it to plaintiffs F. & B.” It is 
dated in September, 1862, but is not 
presented tothe bank until after the 
war, and McC, has no notice of its 
non-acceptance and non-payment 
until that time. F. & B. bring suit 
against McC ,the drawer. The par- 
ties all resided in Greenbrier 
county. HFLD: 

I. The making or drawing of the 
order implied the indebtedness 
of the drawer tothe payee, to 
at least the amountof the order, 
And asthe only issue between 
the parties in this action (nil de- 
bit) was, whether under the 
proofs in the case the plaintiffs 
were entitled to recover, it was 
not pertinent or material to 
such issue to inquire into the 
consideration upon which the 
order was founded. For, if by 
reason of the misconduct or neg- 
ligence of the payee or his en- 
dorsees, the defendant is not 
liable to the plaintiff for the 
amount of the order, he is enti- 
tled to the benefit of it, wheth- 
er it was originally drawn to 
pay an existing indebtedness to 
the payee, or for any other pur- 


pose. 
Ford & Burdett vs MeClung..........00000..156 

II. It was noterror to refuse to in- 
struct the jury, that if McC. had 
no funds in the bank at the date 
of the order except Confederate 
money, he was not entitled to 
notice of dishonor by non-pay- 
ment; and if he had no funds in 
the bank at the time of drawing 
the order, and he knew that 
fact, that no notice to him was 


cumstances of this case to bring 
it within any of the exceptions 
to the rule that, the drawer and 
endorsees of a bill of exchange, 
or order, are entitled to prompt 
notice of the non-acceptance or 
non-payment, in order that the 
former may look after his funds 
and withdraw or secure the 
same, and the latter may take 
the necessary steps to secure’ | 
himself; and that upon the fail- | 


| 
| 


| 


BANK CHECK—Continued. 


ure to receive such notice, they 
are discharged from liability ; 
and the bill, or order, as between 
the drawer and payee or endor- 


see, will be considered paid........ 2b. 


IV. The law, in the case of failure 
to give notice, implies injury to 
the drawer, and nothing ap- 
pears in the case to sufficiently 
rebut the presumption that, if 
he had been duly notified of the 
non-payment of the order, he 
might not have secured his 
funds or at least arranged to 
have paid the oreer out of the 


OUTING 5 viasscavcaccovcce cer teaeeexsiouneccansbnacasd™ 


BANKRUPTCY. 


The assignment of bankrupt effects 
relates back to the commencement 
of proceedings in bankruptcy; 
therefore, by operation of law, all 
attachments on mesne process of 
the property of the debtor, made 
within four months next preceding 
the commencement of the proceed- 
ings, are dissolved. 


e 


| Wisenfeld & Co. vs, Mispelhorn, et al..... 46 


| 


\See Vendor and Vendee, and.,.........see00342 
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BILL AND ANSWER. 


1, Where the bill and answer were fi- 
led before the law of the Code of 1868, 
the rule of evidence must prevail 
that the sworn denial in an answer, 
of a material allegation in the bill, 
must be overcome by two witness- 
es, or by one witness and strong cor- 
roborating circumstances. 

APRON UB. TOMO encicricecisccreeserccesseesee 

2 The bill and answers in this suit 
having been filed prior to the law 
of the Code of 1868, the rule must 
prevail that, where an answer is 
sworn to and is responsive to the 
bill, it requires the testimony of 
two witnesses, or one witness and 
strong corroborating circumstances, 
equivalent to the testimony of an- 
other, to overthrow such auswer. 


Leachman vs. AMAMSOMN..,....cc0+0sececcceeses 4 


8. A case in which a bill is dismiss- 
ed by reason of the operation of the 
TOTEZOING TULEC...........0..cccccsercecoever cece 


BILL IN CHANCERY. 


See Equity Jurisdiction and....ccecceceeeee 
OO Fete GING soci es ces octeesezens. cenneenncess 


BILL OF EXCEPTIONS, 


1. Where a bill of exceptions taken on 
the refusal of the court to exclude 
from the jury certain evidence, 
which had been given on behalf of 
the plaintiff and received without 
objection, which tended to prove 
certain facts, fails tos8et out the ev- 
idence produced, and where it also 
does not appear at what time the 
motion was made; although it 
would seem to be improper evi- 
dence, yet, in the absence of it, and 
without knowing the position of 
the parties and the circumstances 
under which the motion to exclude. 


> 
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BILL OF EXCEPTIONS—Cont’d. 


was made, this court cannot deter- 
mine whether it was improperly 
overruled or not; or that the evi- 
dence received without objection, 
may not possibly have been admis- 
sible at the time it was offered. 
Davis vs. Prichard... ....00...000000 
2. A bill of exceptions alleges that the 
defendant offered evidence tending 
to rebut and disprove the plaintiff’s 
testimony referred to in the bill, 
and that the evidence so offered was 
excluded; which is held erroneous, 
no grounds for the exclusion being 
apparent 
8. A bill of exceptions taken to the 
refusal of the court to grant a new 
trial because the finding was con- 
trary to law and evidence, should 
contain a certificate of the facts 
proved, and not merely a certificate 


eeeereececece 
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BOUNDARY OF LAND—Con’d. 


such question of boundary or local- 
ity, unless. plainly irrelevant, to 
have such weight with the jury as 
under all the circumstances they 
may consider it entitled to. 


Mc Mullen et al vs, Lewis & Dickinson......144 


2. A case in which the surveys and 
grants admitted did not fall within 


the operation of the above rule.......20. 


-CIRCUIT COURT. 


Bee Award, GAG. nunnudinniuciienmnct 


Any act that would seek to take away 
from the circuit court, jurisdiction 
to try such cases as the one under 
consideration, would be in viola- 
tion of the 6th section of Article VI 
of the Constitution, which provides 
that the circuit courts shall have 
original jurisdiction of all crimes 


of the evidence. _| ant misdemeanors. 
Dusenberry vs. IOUT soiccstaneisesvmenerneenee TOTS GE TG IG ck tents cha vtckcncececcencd 
4. Toavail himself of the benefit Of [See Appeal, AN........0-ccccsceescccesseerceeee oOT 


au instruction, the exceptor must 
see toit that enough of the evidence 
is incorporated in the bill of excep- 
tions to show the pertinence or im- 
pertinence of the instructions giv- 
en or refused, to the issue to be tried. 

Hooff et al, vs. Rolli:rs. ae 

See Mandamus an........ecreres 






BOARD OF SUPERVISORS. 


1. Under the Act of 1863, p. 179-80, the 
Board of Supervisors could not es- 
tablish a road upon return of pro- 
cess executed upon the proprietors 
of lands, without a writ of ad quod 
damnum, unless the proprietors 
were willing to accept the compen- 
sation offered them as damages. 

Beibere at Gl US. TAMMOMN, cececoreesee vensvecsseeseeene 

2. A case in which an act of the Leg- 
islature, purporting to legalize an 
order of the Board of Supervisors 
opening a road, was held to be void, 
because it was an effort to deter- 
minea question essentiz 

See Mandamus ard... .ccccccccceeceecee 


BOND. 


SS Praia DOE WIN i cadnee ecccccre stevens 


BOUNDARY OF LAND. 


See Unlawful Detainer And... .ccrcecceccesee 
1. The rule laid down in the ease of 
Overton’s heirs vs. Davison, | Gratt., 
211, as limited and explained by the 
case of Clements vs. Kyles, 13 Gratt., 
468, adhered to; that it is proper in 
a controversy concerning the boun- 
dary or locality of a tract of land 
granted by the commonwealth, pur- 
suant toa survey, to permitto go to 
the jury as evidence the calls and 
description of asurvey made by the 
same surveyor, about the same time, 
or recently thereafter, of acotermin- 
ous or neighboring tract, upon 
which last-mentioned survey a 
grant has also issued from the com- 
monwealth, whether to a party to 
the controversy or a stranger, upon 


79 


sve ceccocoes AU 
542 


| 


| 


57 


ully judicial. 2. 
a76 
ahepemnsecewnncesen™ | ia Confederate Money No. 4 and.......000330 
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CLERKS OF CIRCUIT COURT. 


The authority of clerks of circuit 
courts to administer an oath, under 
the 6th section, chapter 117 of the 
Code of 1868, extends to all cases 
wherein an affidavit is necessary. 


Ches, & Ohio R. R. Co. vs. Patton.......00.234 


CO-DEFENDANTS. 


Where one of the several defendants 
appears and filesa plea to an acti n 
of debt, which sets up no defense as 
to any but himself, and no plea is 
entered for or by the co-defendants, 
the office judgment is not set aside 
as to any of the parties but the one 
who moves so to do, and judgment 
becomes final against all others on 
the last day of the term at which 
the case is docketed. 


Creigh et al, v8. Hedrick..........00-ssesceee.el40 


COERCION, 


COMMON CARRIERS. 


1. The allegation that “the defend- 
ants, before and at the time of the 
committing of the grievances here- 
inafter mentioned, were the owners 
and proprietors of a certain railroad, 
to-wit, the Baltimore and Ohio rail- 
road, and of certain carriages used 
by it for the carriage and convey- 
ance of goods and chattels in, upon, 
and along said railway from a cer- 
tain place, to-wit, Parkersburg, 
Wood county, West Virginia, for 
hire and reward to it the defendant 
in that behalf,” is a sufficient alle- 
gation that the defendants were 
common earriers. 


B, & O. R.-R. Co. vs. Morehed....c..s0.00000293 


2. Acommon ¢arrier is liable for all 
losses that he could have prevented 
by skill and foresight; and the onus 
is on him to show that the loss was 
such as he could not have pre- 


WOOD eects ssctes scarica ccanaatliccessscceeindivinticee 
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COMMON CARRIERS—Con’d. 


8. If the defendant, the common car- 
rier, could not deliver the goods at 
the point of destination; could not 
have access to the consignee in con- 
sequence of the war, it was _ its 
duty, nevertheless, to have taken 
care of the goods for the consignor, 
and not to have converted them to 
its own use.. 

4. Upon reac hing. ‘the “point ‘of desti- 
nation, it is the duty of the carrier 
to tender deliver y, or at least notify 
the consignee of his readiness to 
deliver ; and if the place of destina- 
tion cannot be reached so as to 
make the delivery, the carrier 
should not only take care of the 
goods, but also notify the consign- 
or or owner within a reasonable 
time, of his inability to make the 
delivery, and thereafter he will be 
liable only as a bailee......... 

5. The common carrier ’s undertaking 
to tra:.sport the goods, necessarily 
includes the duty of delivering 
them in safety, and within a rea- 
sonable time, and he is liable for all 
loss or damage except that which is 
caused by the act of God, or the 
public enemy; and even then he is 
responsible if the inevitable acci- 
dent is the remote, and not the im- 
mediate, cause of the loss, and the 
loss could have been avoided by 


prudence and proper care................. 


COMMON LAW. 


The common law of England is in 
force in this State only so far as it 
is in harmony with its institutions, 
and its principles are applicable to 
the state of the country and the con- 
dition of society. 

OIE, Meee cs carichspncnicnesaesatiiancamieese 
COMPENSATION (to land owners.) 

1. The proceedings under the statute 
for fixing the compensation to land 
owners, for taking lands for the use 
of internal improvement compa- 
nies, is not a chancery, but a law 
proceeding; and no appeal can be 
taken from’ an interloc utory ojder 
therein. 

Pack vs. Ches. & Ohio R.R 


ee ewes tee eeeee 


commissioners, which fact is en- 
tered of record, and the payment | 
into court of the sum fixed as just 
compensation to land owners, the 

defendants, the land owners, move 
to set aside the original order ap 
at commissioners, which 
motion is overruled, and from this 
they appeal; and it is he ld, that the 
court not having acted upon the 
report, there is no final judgment, 
and therefore the sted cannot 
PPOPSTLY DWE taAKeN........cccvccccccscccces 


See Internal Improvement No. 3, and.. 


CONFEDERATE MONEY. 


1. The payment of the debts of the de- 
cedent, which were created before 
the war, by an administrator, out 


118 
2. Upon the coming in of a report of 
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CONFEDERATE MONEY—Con’d. 


of his own funds collected from 
debts due him prior to the war, in 
Greenbrier county, in the years 1-62 
aud 1863, at the insta: ce and request 
of the widow and heirs, and with 
a view tosave the real estate 1rom 
being sold during the war (the pere 
sonalty being exhausted), in Con- 
federate treasury notes, is a valid 
payment or advancement, for 
which the admibistrator is enti- 
tled to be reimbursed out of the 
real estate descended. 
| Surber ’s heirs vs. Kent, Paine & Co... 


ahd others, devisees of S., ~~ 
ceased, and a creditor of the deceas- 
ed, bring a bill to set aside the sales 
and conveyances of lands belong- 
ing to the estate of the decedent, by 
the executor, (power for that pur- 
pose being invested in him by the 
will), on the following statement of 
facts: The decedent died in July, 
1863; his will was admitted to pro- 
bate and the executor qualified, in 
the county court of Bedford county, 
Virginia, in the same month In 
the following September the land, 
lying in Greenbrier county, was 
sold to defendants by the executor 
and paid for in Confederate money 
and they entered into possession. 
Therefore the sales should be set 
aside, the probate of the will and 
the qualification of its executor, be- 
ing in arebel court, were illegal and 
void, and the payment to the exec- 
utor being in Confederate treasury 
notes was also illegal and vond, 
On demurrer it was HELD: 

I. Thatifthe legal title was in the 
devisees and heirs, as charged 
in the bill, and the defendants 
were in possession without any 
title, as also charged, the reme- 
dy was in acourt of law, and 
the bill should have been dis- 
missed as to the devisees of 
S, deceased, there being no 
frauds charged: 

II. But the creditor of S , deceas- 
ed,mightin the discretion of the 
court, be allowed to proceed 
with the bill to enforce his debt. 

Gilkeson vs. Smith........... 


See Bank Check band... 


|See Special Contract Se Rave ore 241 


. C,, as executor, received payment 
in Confederate treasury notes in 
Greenbrier county, in satisfaction 
of a bond for the amount of legacy 
ordered to be loaned, and so loaned 
by him, before the rebellion, with- 
out any coercion on the part of the 
debtor. He invested thee same in 
Confederate bonds at the instance 
of counsel. He seeks to be reliev- 
ed upon the ground that he acted 
under advice, and as a prudent 
man would have done &c. HELD: 
I. He is not entitled to relief, be- 
cause it nowhere appears ‘that 
be was compelled to receive the 
fund by the coercion of the 
debtor. 
II. The investment in Confeder- 
ate bonds was, per se, wholly il- 
legal ; and no court ought to ex- 
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CONFEDERATE MONEY—Continued. 


cuse or exonerate a trustee or 
fiduciary, from loss or liability 
resulting from their own: acts, 
which were in themselves not 
only illegal, but in contraven- 
tion of public policy. 

III, It was not error to decree 
personally against the executor, 
as there was, after the payment 
of debts, sufficient in his hands 
to pay the legacy, and he sougbt 
relief againstits payment only 
on the ground of loss of the 
fund, occasioned by the late re- 
belhion, 

Copeland, Ex., vs. McCue, et Ale reseee iit 

4. Where a party residing in Green- 
brier county, in 1863, is compelled, 
by threats of arrest for disloyalty 
to the Confederate government, to 
receive Confederate treasury notes 
in paymentof a debt created before 
the beginning of the rebellion, he 
is entitled to relief against such 
payment by a sale of the land in- 
volved in the transaction, to en- 
force his vendor's lien. 

Ludington vs. Gabber......cc..cccccsereseeeeeees OU 

4. But inasmuch as the party so com- 
pelled.to receive the treasury notes, 
voluntarily converted them into 
Confederate bonds, he must ac- 
count for the cash value thereof 
at the date of the conversion............ ZZ 

6. It is held that administrators who 
qualified in Greenbrier county in 
1863, under the Confederate govern- 
ment, ought not to be charged with 
the value of a negro slave, because 
of the difficulty of making sale of 
such Slave, or of getting anything 
but Confederate money in pay- 
ment; and because if they had re- 
tained the slave until there was an- 
other currency in the country, such 
slave would have died on their 
hands; especially as it does not ap- 
pear that they intermeddled with, 
or realized anything from the slave. 

Williams, &c. et al, vs. Buster, Adm’r.. ...342 

See Trust Deed, and woes eecovsce-qneceenesoes Sue 


7. A case reasserting the doctrine de- 
cided in Beard vs. Livesay 4 W. Va. 
637, that a note executed after the 
war, in lieu of, orin renewal of one 
executed in Greenbrier county in 
1861, the consideration of which 
latter was Confederate treasury 
notes, is valld and binding on the 
promissor. 

MeLaughlin’s Adm’rs vs. Beard & Me- 
Neel .... 


ds 


CONSENT. 


See Evidence No, 6, ANA......cccccccssocecoesee! 


CONSIDERATION, 
See Trust, OS ES 
See Bank Check, ana.,, 5 
See Deem vs. Phillips, ¢ 


Pl cccnmieiees 


--. 168 
CONSOLIDATION (of suits.) 


1. The rule for the consolidation of 
suits is alike in equity and ai law, 
and the matter is always addressed 

Abi 
io 


— 
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DEX. 
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CONSOLIDATION (of suits)—Con’d. 


to the discretion of the court. The 
proper mode for bringing the sub- 
ject to the attention of the court is 
by motion for a rule toshow cause 
why the suits or actions should not 
| be consolidated, 
Bo ee rr, | 
\2, Where the parties are the same, 
and separate suits have - been 
brought in equity upon matters 
which might have been united in 
one suit, and the defense is the 
same in all, a consolidation rule 
ought to be granted. But where the 
suits are by different plaintiffs, pro- 
ceeding against different funds of 
the defendant, to satisfy separate 
and distinct liens; and where, as in 
the present case, the judgment lien 
of the plaintiffs in one of the suits 
against the defendant, was created 
long subsequent to the institution 
of the other creditor’s suit, and sub- 
sequent to the report of the master 
ascertaining the liens and their pri- 
orities, and a decree confirming the 
same adjudicating the merits of the 
cause and enforcing the liens of 
such other creditors against the 
property of defendant, elected by 
them for that purpose, it was not 
improper to refuse consolidation....Z0. 


CONSTRUCTION (of will) 
See WES, GIG ceascccsssciccicsvescoveteteevarssuseg Oe 
CONTINUANCE, 
See Mc Donald vs. Peacemaker ....00000000 02.439 
CONTRACTS. 


A case in which a plaintiff fails to 
establish a contract for the alleged 
purshase of land, where the negoti- 
ations were conducted by letters, 

CO% VS. COZ, Cb Al recccccercvcccereseroccqpoccocccvceth 


CONVEYANCE (Fraudulent.) 


See Highland et dl vs. Highland et al.....< 68 
Bee ZHUs, ANG pccesscscseverssmnscercereeccscsecerst 
COVENANT. “* 

1. When in an action of covenant, 
the declaration does not allege the 
happening of the event or con- 
dition upon which the obligation 
was to become due and payable, it 
is not error to sustain a demurrer 
thereto. 

Harris 08. Lewis... cccorsccerees seccesevecsvecccesesset O 

2, It was not error to permit the pleas 
in this case to be filed, which in 
substance alleged that the sum 
named in the obligation sued on 
should be paid six months after the 
ratification of peace between the 
United States and the Confederate 
States, and the said event had not 
arrived and never could arrive; and 
that the contract was contrary to 
public policy, and that as the horses 
for which the obligation was exe- 
cuted were about to be impressed in 
the federal army, both of the par- 
ties living in insurrectionary terri- 





594 
COVENANT—Continued. 


tory, the contract whereby the 
ylaintiff took the risk of the estab- 
ishment of the-Southern Confed- 
eracy for the payment of his horses 
was one of hazard and de ended 
upon a political result highly in- 
jurious to the best interests of the 


country and against public policy .Z. 





INDEX. 


DECLA RATIONS—Continued. 


declarations were?” To which the 
answer was, “none except he said 
that its was hard todie by the hand 
of another and leave his family.” 
HELD: 
I. It was error to admit such dec- 
laration in evidence as part of 
the res geste because teo remote 


: ¢ from the transaction ........... ersocoe De 
COPY. | If, {t could not be received asa 
; - a dying declaration, because the 
See Evidence No. 2, and............000 0 seca. 200} death of the deceased is not the 


CORPORATIONS ( Foreign.) 


An affidavit in a eause, filed for the 


subject of the charge, and the 
circumstances of the death are 
not the subject of the dying dec- 
larations....... eusesanen: eoscueh 


Ib 


See ELvidence NO. 5 and......d.cccc.ccccescassceeedda 


DECLARATION. 


purpose of obtaining a removal of 
it to a federal court, is within the 
meaning of the act of Congress pro- 
viding that where a suit is pen ing 
in a State court between a “citizen 

of that State and a “citizen” of an- 


See Trespass and ........... 10 


t is brought by 





other State, if it be made on behalf 


of a “corporation” created by an- 
other State, in its corporate name; as 
the legal presumption is that its 
members are citizens of the State 
in which alone the corporate body 
has a legal existance, and that a 
suit by or against a corporation in 
its corporate name, must be pre- 
sumed to be’a suit by or against cit- 
izens of the State which created the 
corporate body. 

Rathbone Oil Co. vs. RAUCH ......000...0e00000 

See Internal Improvement No. 3 and..... 


COSTS 
See Appeal No. 2 and..........00-.++ 
COUNTS (Common.) 
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Shirley vs. Bonhame et UX... crseceeeee 


It is error, where a sui 2 
a next friend, to allege in the decia- 
tion the indebtedness of the de- 
fendant to the next friend, as such. 
Ina legal sense, the next friend 
could not have such relation to 


the infant plaintiff until the insti-. 


tution of the suit, and it tollows 
that there could be no such indebt- 
edness to him as the next friend, 
prio to the institution of the suit, 
if indeed there could be afterwards. 


DECRER. 


DEFECTIVE TITLE. 


|R. R. purchases of B. R, sundry tracts 


See Assumpsit WE cirisavdiosanteas 190) 
CREDITORS (Notice to.) 
See Executory Contracts and................d01 
DATE. 
See Master’s Report ana ..........00+ esseeees 182 


DECLARATIONS (of Deceased ) 


1. Two witnesses testified, that they 
had heard deceased calling for help, 
(after dark) and on inquiring of him 
what was the maiter he answered 
“that somebody was ee him, 
and was cutting him with a knife,’ 
and said that it was the prisoner. 
naming him; and also answered, 
the prisoner, naming him, “has 
stabbed me; he has killed me; for 
God’s sake run for the doctor,” and 
it was not error in the court below 
to refuse to exclude ‘the words 
which included the _ prisoner’s 
name, as the declarations of the de- 
ceas were apart of the res geste 
and admissible. 

Crookham vs The State 
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2. A witness is asked if, “after the de- 
ceased declared he was dying, and 
while he was dying, did he make 
any declaration as to how he re- 
ceived the wounds and by whom 
they were inflicted; ifso, what those 


. 








ofland. Some of the bonds execu- 
ted for the purchase money are as- 
signed, and judgments obtained 
thereon by theassignees. R. R files 
an injunctton, alleging that the ac- 
knowledgment of the deed was in- 
valid, and the certificate of the 
Same as to the wife of B. R. was in- 
sufficient. That a certain valuable 
tract of the number purchased, was 
descended to the wife, and was her 
Own property, and by reason of the 
insufliciency of the acknowledg- 
ment the deed conveyed the life es- 
tate of B. R. only, in that tract. 
That the wife had departed this life, 
leaving several heirs. That both 
vendor and vendee supposed the 
title to be good. The bill asks are- 
scission of the contract, or an abate- 
ment of the purchase money. The 
deeds contains covenants of general 
warranty. The acknowldgment is 
clearly erroneous as to the wife. 
HELD: ‘ 

1. That the vendor and vendee 
supposed, at the time of the sale, 
that the latter would acquire a 
perfect legal title by the deed, 
and were niistaken only as to 
the legal effect of it; and that 
the vendor had it in his power, 
during the life-time of his wife, 
to have remedied the defect in 
the title tothe particular tract 
in controversy. Therefore this 
does not belong to the class of 


See Jleirs and Error (in Decree) and...402 
| 


siiecaucesaiee 
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DEFECTIVE TITLE—Continued. 


cases where by reason of a pat- 
ent defect in the title,and the 
consequent knowledge of the 
vendee, be, on account of such 
knowledge and acquiesence, 
would be entitled to no relief 
until eviction. 

II. The defect in the title is clear 
and admitted, and under the pe- 
euliar circums’ ances of this case 
it would be unrcasonable to re- 
strict the vendee to his cove- 
nants of general warranty, and 
compel him with the admitted 
defect and failure of title, to dis- 
charge the whole of his purchase 
money, and to risk the hazard 
of the solvency of his vendor’s 
estate after his decease. 

Renick vs. Renick et al 


sdanenvexaee aniicuaenee 


DEFENDANTS. 


See Judgment No. 2 and...,.....0.. 


DEMURRER. 


1, In the prayer of a bill, parties are 
described as “* Whitely & McCon- 
key,” and in the charging part the 
same parties are prayed to be made 
defendants, except that these par- 
ties are described as “ McConkey 
& Co.” In the first part of the de- 
cree, they are styled “McCorkey & 
Co.,” and in the latter part they are 
called “Whiteley & McConkey.” It 
being apparent that they are the 
same parties, there is no error in 


overruling a demurrer for that 
cause, ‘ 
Highland et al, vs. Highland et Al........006 68 
See Equity Pleadings AnQ,..cceccoerseseeeee 264 


2. After issue joined, the defendant 
tenders a demurrer to the declara- 
tion, which is objected to because it 
comes too late, and the objection is 
sustained; and it is held that the re- 
fusal is equivalent to overruling the 
demurrer after itis filed. For ifthe 
declaration is sufficient to enable 
the court to proceed tojudgment ac- 
cording to law and the very right 
of the ease, the demurrer should be 
overruled, and as in such a case the 
defendant’s rights could not be pre- 
judiced by the overruling the de- 
murrer, he is not injured by the re- 
fusal, ashe has the same remedy 
in either case. 


B. & O. R. R. Co. vs. Morehead............293 
See Husband and Wife and.,,,................353 
See Equity Pleadings No. 4and....,.......377 


38. A demurrer, which was entered 

after the bond had been introduced 
in evidence and oyer had been 
wayed and allowed, should have 
been sustained; because it failed to 
allege the non-payment of the debt 
by the eo-obligors, against whom 
suit had not been brought. 


. |See Bank Check and... 
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DEPOSITIONS. 


1. Itis not improper to read deposi- 
tions which appear to be irregular- 
ly in the cause, as against infant de- 
fendants, if it is done with the con- 
sent of the guardian ad litem. 

FLArGMan 08. OF8 €b UL...00.s0ccccrersescececcece 


2. A deposition is taken at the time 
and place specified in the notice, to 
to be read &c., but in the certificate 
of the officer who took it the plain- 
tiffis styled William Robinson, Ad- 
ministrator, &c., when the suit was 
Wallace Robinson, &c.; and it is 
held that the mistake in the name 
of the plaintiff (who had sued in his 
representative character) could not 
have mislead the defendants, and 
was not sufficient to exclude the 
deposition. 

\Hunter et al vs Robinson, AAM......0.00000.272 


8. Itis too late to urge as an objec- 
tion that certain depositions were 
taken after the master’s report was 
filed, when it appears by the record 
that, the cause was finally heard be- 
low on the report of the master and 
also such depositions, without objec- 
tion secccecee secsccces ces coccooses ceccecesesccees 

. Objections to a deposition, that 
might be waived, if not made at the 
time of its heing taken, or, at least, 
for not being taken and noted be- 
fore the trial of the case, are such 
as relate to the regularity of the ta- 
king ofit, and not such as refer 
to its competency. 

Dickinson’s Ex’rs vs Clarke et al..ccccecoc..289 

See Evidence Nos. 6 &7 and 





EN 





seeeee secesseeeers 4 





| DE SON TORT. 

| 

See Williams et al vs. Buster et a.....é.342 
DISCOVERY. 


See Injunction and............ sencbineke teh ceseee 


DISCHARGE. 
|See Fried NO 2 AN ..sccccccrs-coceceorsvececceesecdl0 


DISHONC R. 

DISJUNCTIVE. 
[See Prrdictment Q1d.....ccccccccccsssecccccecscooeve 0G 
DOWER, 


See Gift and 
I 


tis not error to assign full dower in 
one of several lets or parcels of 
land, 

| Alderson’s Heirs vs Henderson .,.........0000182 
| 


| 


| 
See Spirituous Liquors and.......... 


DRUGGISTS, 


Vandiver vs. Hyre’s AGM ’r,.....ccccccusseee. 414 seed 2 
ce | nee eae ee 413| .ASEMENTS 
See Ralphsnyder et al vs. Ralphsnyder _ | patigceaene tai ‘ 

Ona... # See eeenes ceveeeees see tees ee vecceccce asses See as to, Ancient Lights and Powell vs. 
See Coenant and ..i..c...ccccccccececees wssniceccDRl CAME Savendaebs xeceectuccnctebensesoun SEA 
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' EJECTMENT. 


1. A Party who is in possession under 
a contract, but who avoids the con, 
tract, in a suit to enforce payment 
of bonds under it, by reason of its 
being founded on Confederate treas- 
ury notes, an illegal currency, is in 
possession thereatter wrongfully 
and isa tenant at sufferance ; and 
it is not necessary that he should 
have notice to quit prior to the in- 
stitution of an action of ejectment. 
Nor could this contract. thus an- 
nulled, avail the defendant as a 
valid defense, in the ejectment suit, 
under the provislons of the Code, 
1868, ch. 90, 2 20. 


MeClung et al vs. Echols........ gdcusebccstauaene 


2. Where defendants to an action of 
pag nage do not attempt to show 
title in any other person than the 
plaintiff, but clairo under him, and 
seek to defend their possession by 
virtue of a contract of purchase, 
they are estopped from disputing 
WIN CE ENG eciccosses cedeevecesencsesseets 

8. Wherein an aetion of ejectment, 

arties defend it jointly, and nei- 
her of them enter a disclaimer, but 
on the contrary give notice with 
their plea of not guilty, that they 
jointly claimed the tenes in con- 
troversy, and would rely on the 
trial on a contract between the 

laintiff and one of the defendants; 
tis an admission that they were in 
possession and thatsuch possession 
was a — one and would be 
jointly defended. Hence a joint 


see eeeeeeeee eeeee: 


judgment was not erroneous...........J0 


ELECTION (under Contract.) 


See Executory Contracts and..........s000.+ 
EMINENT DOMAIN. 
See Internal Improvement and............. 


EQUITY JURISDICTION. 


1, Courts of Equity have jurisdiction 
of matters of account. Ist, Where 
there are mutual demands, and a 
fortiori, when complicated. 2d, 
Where the accounts are on one 
side and a discovery is sought that 
is material to the relief. 3d, Equity 
having taken jurisdiction for dis- 
covery, will, toavoid multiplicity 
of suits, administer suitable relief. 

TATOO C Cli, FIMO heincgsecsvcccvcctiociedice sion 

2. Courts of Equity decline jurisdic- 
tion in matters of account. Ist, 
,Where the demands are all on one 
side, and no discovery is claimed, 
or necessary, 2d, Where on one side 
there are demands,and on the other 
mere payments or set-offs, and po 


discovery is sought or required........ J. 


8. 1f a bill for an account in respect 
of particular items, fails to sustain 
the demand upon these particular 
items, the court will not permit a 
general vague charge that the ac- 
counts are voluminous and intri- 
cate, which is inserted mainly as 
&@ pretext for the purpose of bring- 


7 


| 








4, 





EQUITY JURISDICTION—Con’d. 


ing the case within the jurisdiction 
of a court of equity, to protect the 
bill against a demurrer for want of 
SQUILY.....cccce- ai eecsectesecoseesoceeense peceetescoesse 


A casein which a demurrer to a 
bill brought by a sheriff against his 
deputy, charging default in settle-- 
ment of his accounts, was properly 
sustained, under the _ principles 
BDOVES ONUNCIACEM .....cccceverseerecse ceecesees 


. B. bought of M,a property for three 


thousand dollars, and paid two 
thousand two hundred and sixty 
dollars on the purchase; subse- 
quently he sold to P., who, by parol 
arrangement, with B., paid to M. 
seven hundred and forty dollars, 
the residue of the purchase money, 
and took a conveyance from M., 
directly. B. brought a bill to en- 
force the payment to him of the 
two thousand two hundred and 
sixty dollars; and it is held on de- 
murrer that his claim against the 
trust subject could not be enforced 
in a court of law, but could only be 
enforced in a court of equity. 


mutual consent. Differences aris- 
ing, arbitrators are selected to settle 
them. The award determines that 
P. shall take certain of the partner- 
ship effects and pay the liabilities 
of the tirm, and the residue shall 
be divided between them. The 
award further provides that P. shall 
execute an obligation, with securi- 
ty, to B. for the payment of the lia- 
bilities and to save him harmless. 
B. subsequently files a bill, charging 
that P. had neglected and refused to 
execute the bond of indemnity, 
and had neglected to apply the as- 
sets to the liabilities, anc hea fraud- 
ulently applied a part of the assets 
to the payment of his individual 
debts. he bill asks that the mat- 
ters be referred to a master to settle 
the partnership transactions, and 
also to enjoin certain parties from 
paying to P. certain sums due fora 
portion of the partnership effects 
disposed of by him. HELp: 

I. A court of equity will enforce 
specific performance of an 
award, when the thing ordered 
by the award to be done issuch 
asa court of equity would spe- 
cifically enforce if it had been 
agreed upon by the parties 
themselves. 

II. A court of equity will not en- 
tertain jurisdiction for specific 
performance of agreement res- 
pecting goods, chattels, stock, 
choses in action and other things 
of a merely personal nature, 
where compensation in dama- 
ges furnishesa complete and 
satisfactory remedy. 

ITI. It does not appear in this case 
that B. cannot recover from P., 
any damages he may sustain by 
his failure to pay the firm debts, 
especially as there is no allega- 
tion in the bill that he is insol- 
vent, or likely to become so. 


? 


Pumphry et Gl v8. Brow,......00...c00seeeeeL0T 
6. B. and P. dissolve partnership by 
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EQUITY JURISDICTION—Con'd. EQUITY PLEADINGS—Con’d. 

IV. Noreason is shown forsetting 
aside the award on the ground 
of fraud in its procurement, or 
otherwise. 

V. There is no jurisdiction in 
equity in this case, upon the 
grounds of the settlement of the 
partnership, as that has already 
been done according to the 
terms of the award. 

VI. Therefore there was no error 
in the court below in sustain- 
ing a demurrer to the bill. 

Drphee We. Pre CO Gh vcsicvccses vines stestioviees AE 
, Erasures and material 


See Confederate Money and.........00000000.128) 


der dissolving the injunction and 
dismissing the bill, that the demur- 
rer Was sustained, even if the latter 
was improperly done, 
| Tilden et al vs. Maslin xr ...ccccccsccoocscooeeBTT 
'5. Itis auniform doctrine of courts of 
| equity that, itis improper to order 
an account merely to establish by 
ee the allegations of the 
it) ee eccvueuas 


COO RR ORES OOOO eee eee eeeeee seweeeeeeeee . 


ERASURES. 


interlinea- 
tions made in a deed after it is ae- 





7. A court of equity has jurisdiction 
to enjoin the sale of personal prop- 
erty under an execution, where the 
plaintiffS claim the property as ow- 


ners and charge fraud in the sale of 
it to them by the defendant in the 


execution, and collusion between 
him and the judgment creditor, in 


the procurement of the judgment, 
and otherwise, and they are with- 


out complete remedy at law. 


knowledged by the grantor, not in 
-his presence and without hisassent 
vitiate it and render it null and 
void: 


Deem vs. Phillipe et Gl....cccerccorsserrcescccccveel OS 


MeFarland &e. vs. Dilly &O........0..seses00e 125) 
See Confederate Money No. 4 and.........330) 


See Sectenter and ....coccscsecesseessasee seeseseseee BO] 
: | Pumphry et Gl vs. Brow... ...worrccccree-seeeel0T 


8. Where a party has a plain, ade- 
quate and complete remedy at law, 


he will not be entertained in a court 


of equity to enforce his rights in 
the premises. 
that difficulties may 
prosecution of his remedy for the 
recovery of such rightsin an action 
at law, he will be permitted to en- 
force them in a court of equity, 


Michael vs. WorkMan......ssscesseseeeseeseeesd91 See Bill of Exceptions and... 
See Writ of Possession ANd ....ccseeeseeseeree$32) SE€ Internal Revenue Stamps ant 


EQUITY PLEADINGS, 


}. A demurrer to an answer is un- 
known in chancery practice. 
Where a cause is heard upon the 
bill and exhibits and answer, with- 
out replication thereto, everything 
in the answer must be taken as true. 

Copeland Ex’rvs. McCue....... 

2. Where a bill seeks a personal de- 
eree against two surviving obligors 
in a bond,it is not necessary to 
make the personal representative 
of a deceased obligor a party to the 
bill,as no personal decree could be 
had against him. 

8. A bill is brought to enforce the 
payment of bonds which are lost; 





the bill is not sworn to, but it is ae- 
companied by an affidavit of their 


loss, which is made a part of the 


bill, and it is held that is sufficient 
to satisfy the requirements of the 


law in such cases, 


Flunter et al, vs. Robinson, adm’r.,...c0.0002 


4. Where acause is heard on its merits, 
without objection, and a demur- 
rer to the bill had been entered, 
and all material allegations of the 
bill are denied in the answer and 
are not sustained by the proof, and 
the injunction is dissolved and the 


bill dismissed, there is no error of 


which the plaintiff can complain, 
although it may appear in the or- 


But when it appears 
attend the 


| 
i 
| 
} 
| 
} 
| 


} 


ERROR (in decree.) 

1, A decree which is erroneous in 
amount can be corrected in the 
court below, under section 5, ehap- 
ter 134 of the Code, and in this court 
under section 6, of thesame ehapter. 


2. A decree in the court below, against 
a person who was nota party to the 
bill, might be corrected in the court 
below, on motion, and can be cor- 
rected in this court. 


Boggess’ heirs vs. Boggess’ heirs......000.00..402 


EVIDENCE, 






1. It is error for the court below to re- 
fuse to permit the defendant to tes- 
tify to a fact in relation to which 
the plaintiff has already testified ; 
the statute which permits parties 
to testify in their own behalf being 
intended to protect equality of 
rights. 


ccvecsene 18 


Mayer a 08. MC GVW ..icesenssiscessssvinnvcsveceeee 00 


2. Without proof of loss, or inability 
to produce the original power of 
attorney, no copy thereof can be 
admissibie as evidence, unless it be 
such a copy as is provided for by the 
20th 2 of chap. 13) of the Code, 1868. 


sesseseeesesseOt See Boundary Of Land aAnd.....0-.ccce.cooolt4 


Dickinson’s Fx’rs vs. Clarke et al.....s00000280 


3. The admissions of one of the par- 
ties to the record, whether as plain- 
tiffs or defendants, are competent 
evidence against all other parties 
to the suit who have a joint interest 
in the matter of it. with the party 
making the admissions. Yet such 
admissions do not seem competent 
by one who is not a party to the 
suit, though jointly interested in 
the subject matter thereof with the 
parties to the record, or some of 
them. But the admissions of one 
party, whether he be a party to the 
record or not, are not competent to 
establish the fact of such joint in- 
terest with other parties to the suit. 
That fact must first be made out by 
independent testimony; and until 
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EVIDENCE—Continued, 


that is done such admissions can 
only be evidence against the party 
a a 
See Principal and Agent and., 
See Non Est Factum and..,..... ... 41 
See Declarations (of dece aged) and.. «+2010 


4. Evidence ot a distinct substantive 
offense cannot be admitted in sup- 
west of another offence, 
Watts vs. The State.......... 

See Accessory and....... aand 


5. The evidence of an omdenen a 
choses in action, which contains 
declarations and conversations 
with a deceased party, as to the 
justness of such claims. is incompe- 
tent. Code 1868, page 119, section 23. 
Middleton’s Ex’r vs White........c0ce 


6. Nor is the objection to the vendine 
of such deposition waived by the 
consent of the defendants to take it; 
such consent only being to the talx- 
ing, and an exception being en- 
dorsed ai the time as to the incom- 
petency .. 

7. An objection ‘to a “deposition, ‘and 
endorsed thereon. for incompeten- 
cy, is not deemed to be waived, by 
not being insisted on in the court 
below... 


eo eenee sores 






See Variance and.......... doteacanqpetsionecee 
EXCEPTIONS. 
See Master’s Report BIA 020 00 000 000 200 sevens one 182, 


EXECUTORY CONTRACT. 


The following article of agreement or 
contract, on the 12th of March, 1868, 
is entered into: 


“We hereby agree to sell and convey 
to Milton Parker our interest ina 
tract of land patented to John 
Steele, of 27,000 acres, and a tract of 
land lying or the waters of Pocotal- 
tco, and running into Elk river, for 
seventy-five cents per acre, one- 
third of the purchase money to be 
paid in good acceptances hot torun 
more than three months, and resi- 
due of said purchase money to be 
paid in equal installments of one, 
two and three years, with interest 
from date of deed, but it is under- 
stood and agreed that thé said Par- 
ker is to have till the first day of 
July, 1856, to elect whether he will 
take either or both ‘tracts of said 
land upon the terms and conditions 
aforesaid, and it is understood and 
agreed that the said Parker may 
elect either of said tracts of land, 
but is not compelled to take both, 
but should he elect to take neither, 
then this contract is null and void, 
but should said Parker elect to take 
said tract or either of them, he binds 
himself to pay for said land at the 
rate of seventy-five cents per acre 
for land so elected to be taken by 
him in the manner aforesaid. 


*« witness our hands and seals, day 
and date as above. 
“M PARKER. (Seal.) 
“Wma. DONNALLY. (Seal.) 
“ A. F. DONNALLY. (Seal.)”’ 





EX. 
EXECUTORY CONTRACT—Con'd. 


‘It is acknowledged and entered of 
record in the proper office on the 
17th of the same month. P. gave 
notice of his election to take the 
Steele tract before the expiration of 

| the time allowed for the purpose, 
and notified the D.’s of that fact. 

| HELp: 

I. It was an executoryv contract 
which became completed he- 
tween the parties on the notice 
of P., and might have been spe- 
cifically executed in a court of 
equity. 

II. When P. made his election 
under the contract and gave no- 
tice thereof, his equitable inter- 
est in the Steele tract related 


| hack to the date of the contract. 


| III. The provision in the contract 
giving to P the right of election, 
was sufficient to put the credit- 
ors of the D.’s on inquiry (the 
contract being recorded), and 
they were bound to inquire 
whethet such election was made 


or not. 
Donnally et al vs. Beale et (1...ccccce-+sseeee OL 
FEDERAL COURTS—Foreign. 


i See Corporations and.. 


FIERI FACIAS. 


See Indemnifying bond and.......... eres 394 


| FINAL TRIAL. 


See Trial and.. sae 


sees ceeeeesere 


| FORTHCOMING 


} 


BOND. 


| An action of debt is brought on a forth- 
coming bond, Pleas are filed and 
replication thereto. The defendant 
then moves the court to quash the 
execution and forthcoming bond on 
which the suit is predicated, which 
motion is sustained. Nothing in 
the record appears to warrant this 
summary inudgment of the court. 

Arnold vs. Given et al 


FRAUD. 


- 








|See Assignee and,...cccccreeeces ieuacallsiccuieeel indian 63 
|See Equity Jnrisdiction No.7 and........135 
|See Partnership ANA ...coccoccccccescccesssseeees2lh 


GENERAL‘ WARRANTY. 


\See Defective Title EE 
|See Heirs and 402 


GIFT. 





| 
| 
} 
\l. H., desirous of providing for the 
“comfort of a natural danghter, pro- 
eured H. H. to purchase land in his 
own name, and haveit conveyed to 
him, to be held by him areasona- 
ble time, and then to be conveved 
directly to the natural daughter. 
H. furnished the money to pay for 
the land, and the daughter entered 
into possession of the same. . de- 
ceased shortly thereafter, and H, H. 








INDEX 


GIFT—Continued, 


sometime thereafter, withont hay- 
ing made the deed. Bill brought 
against widow and infant heirs’ of 
H. H., to com pel conv eyance to the 
natural daughter. HELD: 

I. When the land was paid for 
with the money of H., and the 
legal title vested in H. H., the 
trustee, for the benefit of the na- 
tural daughter, a perfected and 
complete gift was made to her, 
which may be enforced against 
the trustee and his heirs. 

II. It is competent to prove the 
nature of the trust by parol evi- 
dence: 

III. The widow. of H. H. is not en- 
ditled to a dower in the land, as 
her husband held the naked le- 
gal title without any beneficial 
interest. 


| | City of 


i 
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HUSBAND AND WIFE, 


. Where an action is brought by the 
oad and wife for a wrong to 
the wife, there can be no recovery 
for what is special damages to the 
husband, 

lisanies vs. 


shlbtathtonats and 


‘ife eorceces covees 2 o0ee eeeed0S 


2. The wife may join with. the hus 


S 


\3. 


Hardiman vs. Oar Ct UL, .cercomeosereseseeeee TL! 

See Legatee and .......cccccccccscessseresseerccccee 418 | 
GUARDIAN AD LITEM. | 

Hee Depositions ANG....cccccocccccvcccesccsrcscceee 71 )4 


It is error to adjudicate the merits of 
a cause where there are infant de- 
fendants without having appoint- 
ed a guardian od litem. 

Piercy’s heirs vs. Pier cy’s EX.cccerereresooees 


HABEAS CORPUS. 


1. Acasein which the writ of habeas 
corpus is refused, because the peti- 
tion, which is unaccompanied with 
any other evidence except the affi- 
davit of petitioner, and the record 
of the circuit court by which peti- 
tioner is committed, shows that 
there is probable cause to believe 
that he is detained regularly by law- 
ful authority; and does not allegeor 
show good cause, or any cause, why 
he should beadmitted to bail or dis- 
charged from custody. 

Quarrier’s Case....... 00 eve cecccoeccceny 

2. Quere? Whether this court, upon 
habeas corpus, can admit a party to 
bail who is indicted for felony in 


the court below seuseessucninedatecuseadeedee 
HEIRS. 
1. Where a decree entered against 


heirs, requiring them to make a 
deed for land, in full performance 
of a contract of their ancestor, does 
not specially state whether the 
deed is to be made with general or 
special warranty, it is not error for 
which the decree will be reversed; 
inasmuch as the heirs could only be 
required tou make adeed with spe- 
cial warranty, and the decree can- 
not be construed to require them to 
makeadeed with general warranty. 


Boggess’ heirs vs. Boggess’ heITS... ..ceeeves402 


2. A case in which a contract with the 
ancestor is required to be comple- 
ted by the heirs, by making a deed, 
the contract coming within the 
statute of trauds by reason of part 


performance, possessiou, &C. v.66. ..0000L0. 


' 


| Shirley vs. Bonham et ux... 


| 


band where she is the meritorious 
cause of action, and where the right 
of action would survive to her ifthe 
husband died before the amount of 
damage was received. Otherwise, 
where the husband alone is enti- 
tled to damages, and in case of his 
death they would go to his personal 
FOP TOREDLAU VC. ccscscesiecensec sessectboses 
In this case one count alleged spe- 
cial damages to the husband; an- 
other count alleged a case in which 
the wife was the meritorious cause 
ofaction. A demurrer should have 
been sustained, because the differ- 
ent causes of action were united, 
and the damages could not be sever- 
e 


ee See er ry + 


. The wife could not be a witness for 


the husband as to the special dam- 
ages but was properly a witness as 
to the general damages; she bein 
the meritorious cause of action, an 

in the event of the husband’s death 
the right of action surviving to her..16. 


\5. When suit is brought by husband 


and wife, the interest ofthe wife in 
the subject matter of the suit, must 
be averred or shown in the ‘deela- 


ration. 
1D OL 


INDEMNIFYING BOND. 


| 
/An action is brought in the name of 


| 





the sheriff, for the use of the party 
claiming the goods levied on, on an 
indemnifying bond. On the trial it 
is shown that atthe time ofthe seiz- 
ure and sale of the goods, the sheriff 
had another execution in his hands 
against the same debtors, but there 
was no evidence tending to show 
under which of the executions the 
goods were in fact sold, or whether 
the same were sold under both. 
HELD: 

I. It was not error for the court be- 
low to refuse to instruct thejury, 
at theinstance of the defendant, 
that plaintiff was not entitled to 
recover unless the jury should 
be satisfied from the evidence 
that the property was in fatt 
sold by sheriff under the execu- 
tion at the suit of the parties 
who gave the indemnifying 
bond, or under both of the exe- 
cutions. 

II. The sheriff was bound to levy 
first the execution first in his 
hands, and sell under it; he was 
also bound to sell upon accept- 
ing the indemnifying bond, and 
it must be presumed in the ab- 
sence of testimony to the contra- 
ry, that he discharged his duty 
in these respects. 

ILI. It is also fair to presume that 
the sheriff, Knowing the proper- 
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INDEMNIFYING BOND—Con’d. 
ty was claimed by a party other 
than ne execution debtor, did 
in fact sell it under the execu- 
tion for which he was indemni- 
lied, rather than under one for 
which he had no indemnity. 

Hartman vs, Carmipbetl, SP rvcse reser eevee 


INDICTMENT. 


It is not. error to charge. the offense 
of selling spirituous liquors, wines, 
&c., without a license, in the dis- 
unctive, instead of the conjune tive, 

y using the word “or” in lieu ot 
“and,” in describing the various 
kinds of liquors and drinks charged 
in the indictment to have been suld 
without a iicense. 

Cunningham vs. The State...., 

See Malicious Shooting and... .........00 00 


See Spirituous Liquors and. 


Ht 





INFANT DEFENDANTS. 
See Guardian ad Litem and.,..........0.....199 
INJUNCTION, 
1. Where a bill of injunction to ajud- 
ment shows matter sufficient to 


have deteated a recovery at law, but 
which defense was not made because 
not discovered until after judgment, 
and until it was too late to move for 
a new trial, it is error to dissolve 
the injunction; provided a sufli- 
cient rexuson is shi wn in the bill 
why the matter of defense was not 
discovered in time to be set up in 
the action at law 

Ferrell vs. Alen Ex ehuenaeces 


See Equity Jurisdiction No.7 and...... 
2. Although a bill asking for qn in- 


o0e eee ors eeeene cesses 


junction contains the averment 
that the defendant, by cutting a 
channel through plaintifi’s land, 


when he had granted the defendant 
the right to construct its railroad 
through his land, would direct the 
water of a creek from his mill, and 
would work to him irreparable dam- 
age, yet as there is no averment 
that the defendant is insolvent, or 
that its officers, agents or servants 
are transcending their authority, or 
that any damage which may be 
done to the property cannot be ade- 
quately compensated, in damages, 
the injunction must be refused. , 





Ches, & Ohio R. ER. Co. vs. Bobbett......0. 138 
fee Equity Pleadings No. 4and....-... 2.577 


8. An injunction should not take 
effect until the. bond is given, but 
if by accident it is made to take 
effect before, this is not sufficient 
error to warrant this courtin revers- 
ing the order granting it. A party 
ought to be allowed a reasonable 
time after his attention is called to 
the defect, in the bond, by rule or 
notice,in which to execute a proper 
bond, and on his failure to do so the 
injunction ought to be dismissed. 


econo eel 
010 


| 
| 


INDEX. 


INJUNCTION—Continued, 


4. The charge in a bill of injunction 
against a railroad company. thet 
they “have entered upon the same 
(the land) or are about to enter 
upon the same,” is too uncertain, 
when taken in connection with an- 
other charge in the bill that the 
company has acted without the au- 
thority of law, and in the absence 
of any averment or charge that it 
is about to act further without au- 
GERQETOT OF SOW cisccecenecoces, asscosccciganseevers 
An injunction should not be 
granted for an act done and com- 
pleted, though contrary to law, un- 
less under peculiar circumstances 
§. Injunction improperly allowed be- 
cause among other imperfections 
in the bill, it was not averred that 
the defendant, at the time the bill 
was filed, was transcending its au- 
thority, or was about to do so; or 
that it was insolvent; or that it was 
doing or abont to do any injury to 
the property of the plaintif? which 
could not be adequately compen- 
Sated in CAMABES,......00. sees 
. It is no objection to a billof injune- 
tion that it is sworn to by a person 
not one of the plaintiffs, if the afti- 
davit be good in other respects. 


uw 


_ 





es 


| Chea. & CO. Be. FRG) FIO isi skin: ca iccce BIO 


8. AS a general rule, an injunction 
will not be allowed upon mere in- 
formation and Dbelief......... ....-: ccccceses 


. The following affidavit toa bill of 
injunction, held to be insufficient 
under the statute, “ James Mont- 
gomery on his solemn oath says, 


that each and every allegation con-' 


tained in the foregoing bill, are true 
so far as they are known to him per- 
sonally, and so far as he has heard, 
he believes them to be true.” Mont- 
77 ry was nota dnt laintiff in the 
yi) 


INSURANCE COMPANIES 


|The act*ot March 2d, 1864, entitled 
“An act to amend the law concern- 
ing insuran ce and express compa- 
nies,” providing that insurance 
companies should make return of 
their premiums collected and un- 
collected, and pay into the State 
treasury a tax of three per cent 
thereon, is unconstitutional; being 
in conflict with the provisions re- 
quiring taxation to be equal and 
uniform, and applying to no other 
class of subjects, or corporations, or 
to individuals 


Frankiin Ins. Co. vs. The State 


INSTRUCTIONS. 


t. It is error to ask a court to assumey 
by an instruction, that a settleme nt- 
between parties is binding, wheth- 
er there be amistake in it or not,be- 
cause such instruction is taking 


from the jury the determination of 


the facts of the case. 


ows 


Sccnesene ena 


Ches. & O. R. R. C0. v8. Patton .ooce-cvcceeee-204 Parkersburg Nat. Bank vs. Al8... cee DO 








INDEX. 


INTEREST. 


A bank isnot chargeable with inter- 
est on sums deposited to the credit 
of customers to be drawn against 
by check, until payment be deman- 
ded, unless upon speci: ul contract. 

Parker ‘ssburg Nat. Bank vs. Als... 








INTERNAL IMPROVEMENT. 

1. A company incorporated by the 
legislature for the purpose of con- 
structingand maintaining a line or 
lines of tubing, for the purpose of 
transporting petroleum or other 


oils through pipes of iron or other 
‘materials, to any railroad, naviga- 
ble stream, &c.; and to transport 
from the termini of such pipes, pe- 
troleum, &c., in tank cars, boats or 
otHer receptac longing to such 
company;and where the maximum 
rates for such transportation are also 
tixed in the act of incorporation, is 
held to be atube high way an 
“internal improvement,” within 
the meaning of the 6th section of 
the XIth article of the constitution, 
and cons¢ quen t] y Wassuch a com- 
*pany as the legislature might create 
by special act 
West Va. Trans. 
2. Being such an “internal improve- 
ment” company, it was competent 
for the legislature to confer upon it 


les be 


ana 
ana 





Co. vs. 





the exercise of eminent domain, in 
acquiring the right of way over 
lands. and to condemn the same, 
geen, SE” BIS Wi cacconckscnncssccreodeonesecess 
. It was a sufficient attempt to 
“* gree,” in the language of thesta- 


tute, upon the damages that would 
acerue to the Vol. 0. &C. Co, by 
reason of the W. Va. Trans. Co. pas- 
sing overitslands and acquiring a 
portion thereof, that the latter 
made offers through its agents, to 
the agents of the former, at its prin- 
cipal office in the State, the presi- 
dent and directors thereof residing 
out of the State, tosupport the mo- 
tion for the appointment of com- 
missioners according to law. .The 
company was not bound to go out 
of the State to make ‘an offer of 
RBTOSTMEMIL,...ccccccosevcccces sosevesee 


INTERNAL REVENUE STAMPS. 


A bond is offeredin evidence,to whiclt 
is affixed a United States internal 
revenue stamp. The defendant of- 
ers to prove that the bond was not 
stamped at the timeof its execu- 
tion, but since then a stamp had 
been affixed toit without his knowl- 
edge, consent or authority. The 
plaintiff objected to this offer of 
proof by the, defendant, and the 
court below sustained the objec- 
tion; which is held to be a proper 
ruling. 

REEFS G8. TAO U DW va csecccsnsisveciensetanns 


INTERLINEATION. 


BOS LrUasUves AN .ccoceceevwecevcvsesssaneense 


16 


382 | 


Vol. Ol CO..cccess 


168: See 
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ISSUE. 


| 

jIt is error to swear ajury to try the 

| issue joined w - n the re is no issue. 

| Balt. & O. R. R. Co . Christie........... 329 


| JOINT JUDGMENT. 


Ejectment and..... dvbecbevncssdauereceressesoeOe 


{ JOINT TRES 


ASSETS. 


See Trespass No. 5 and.. ivedecs 


JOURNAL (| 


See Legislature and 
JUDGMENT. 


See (o-Defendants and.. 140 

See Priority ANd,.......0.. epsccsce 182 

1. It isnot error of which the defend- 
ant can complain, to render ajudg-: 
ment in favor of the -pl: ‘intiff 
ngainst the defendants only, instead 


ot being absolute and against all 
others. 
| MeClung et al vs. E/chols..........cgecsccseccccee24 


2. Suit is brought against several de- 
fendants. one of whom was not 
served with process. 3y the record 
it appears that the parties appeared 
by their counsel, and the defendants 

| pleaded the statute of limitation, 

|} &e, Judgment is rendered against 
| several ofthe defendants including 
| the one not served with process. 
| And itis held thatinasmuch as it 
| appears by the record, this plea not 
| being set out, that the defendants 
|} appeared and filed the plea, it would 
| comprehend all of the defendants, 
unless the contrary appe 
plea or otherwise 

And the court 

judgment 


ared by the 
in the tfecord. 
having rendered 

| against the party not 

| served, by hame, without objection. 

| and it being his right to appear and 

| plead without having been served, 

| the presumption arises that the 

| party did join in the plea, and was 

| therefore properly before the court. 
Shields et al vs. Farmers B’k V.e...000000-259 
See Award ANA......scecccssessceessecerccecoeeeee 427 
\3. The Legislature has no power to 
| setaside a judgment, or toempower 

| a court todo so, rendered before the 

| passage of the act, no matter how 
erroneous the ee may be. 

} "¢ nold vs, Kelley.. hice ges quueeneunnenabanucaleeel 


\4 The act of Mare h Ist, 1871, does not 
| operate to furnish immunity for 
| 
| 
1 
| 





>. 
| 


acts done or committed by persons 
engaged on either side of the late 
rebellion, when judgment for such 
acts has been obtained prior to its 


PONE in ns ccs ovcccsccnspnibinteecaarbSeceee sasencns Ib 
JURY. 
iSee Issue and.... wenebobucadsesseceneventsncatee 


|Se e Misconduct (of juror) ) ANG.....0..100--.380 


7 nder the statute, Code p. 718, sec 7, 
the court may disc helm the jury 
when it appears that they cannot 

| agree on a verdict, without the con- 

| sent of the prisoner, 

| Crookham vs. The State....... 

New Trialana .... 


..d10 
582 
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JURISDICTION, 


See Spiriiwous Liquors and.........00. 20000915 
LEGATEES. 


A legatee is compellable to sue the 
personal representative of the tes- 
tator for satisfaction of his legacy ; 
and in such suit he cannot ordi- 
narily make a debtor to the estate a 

arty, because there is no privity 


EX. 


LOST BOND. 


See Equity Pleadings No. 3and 

Where inasuit to enforce the pay- 
ment of lost bonds, the final decree 
recites that at the time of its ren- 
dition the bonds were found and 
filed wlth the papers of the cause, 
no provision of indemnification 
against the loss of the bonds is ne- 
cessary. 

Hunter et al vs. Robinson, Adm’r...........272 


le 





vetween the legatee and the debtor. 
But there may be special cases 
where the debtor may be made a 
paity. 

Currence et Al V8. Daniels ......00:..000-.0000+ 418} 


1. The constitution of West Virginia 
requires each branch of the legisla- 
ture to keep a journal, and providés | 
that on the passageofevery billthe | 
vote shall be taken by yeas and 
nays, and be entered on the journal, 
and no billshall be passed by either | 
branch without an aflirmative vote 
of a majerity of the members elect- 
ed thereto; and ona question touch- 
ing the validity of an act, this court 
can look beyond the authentica- 
tion of the act, to the journal of | 
either branch, to see if the bill | 
passed by the required number of } 
votes, } 

Osburn et al vs. Stealey et Al.....s0010-..-00000 89} 

2. While the Legislature is governed | 
by the spirit of the constitution, | 

} 


| 

LEGISLATURE. | 
| 

| 

| 


the courts cannot declare an act of 
the legislature invalid unless its 
invalidity is placed beyond a rea- 
sonable doubt. A reasonable doubt 
must be solved in favor of the leg- 
islative action, and the act be sus- 
tained. The courts must be guided 
by the express words of the consti- 
tution, and not by its supposed 
spirit. Whenever an act of the leg- | 
islature can be so construed as to | 
avoid conflict with the constitution | 
and give it force of law, such con- 
struction will be adopted by the 
COUTTS ...00 sieene 


8. It isnotclear beyond a“ reasonable 
doubt,” that the words ‘members 
elected,” in the constitution of this 
State, in the section providing that 
“no bill shall be passed by either 
branch (of the legislature) without 
an affirmative vote of a majority of 
the members elected thereto,” can 








MALICIOUS SHOOTING. 


1. The record of the finding of an in- 
dictment under the statute for ma- 
liciously shooting, stabbing, cut- 
ting, «c., is as follows: “An indict- 
ment against Charles L. Crookham, 
malicious stabbing, a true bill,” and 
is held to be sufficient. 

Crookham vs, The State.....ccceseccreee akeeine 510 

> 


A count in an indictment under 
the statute against malicious shoot- 
ing, &c., in the language of the sta- 
‘tute is held to be sufficient....... spateces 1d. 


€ 


MANDAMUS. 


1. A ease in which the order of 
the court below granting a writ 
of mandamus against the board of 
supervisors, to require them to 
levy forthe payment of a farm al- 
leged to have been bought by the 
overseers of the poor,in 1861, and 
confirmed by an order ofthe so cal- 
led county court of F county, in 1864, 
is reversed, because it does not ap- 
pear by any evidence in the record 
that there ever was a contract in 
writing for the purchase of the 
farm, as alleged in the petition,and 
the same being denied; orany order 
of the board purchasing the farm. 

Supervisors PF. Cv. vs. Bule.......00.00cecesceeer tO 

2. Original jurisdiction in case of 
mandamus is conferred on this court 
by sec. 8Art. VI of the Constitution. 

Douglass & Woodward vs. Loomis J......542 


3. Neither the Constitution nor the 


statute provide when or in what 
cases it may be proper or necessary 
to issue the writ, nor the mode of 
proceedings to obtainit. In these 
respects the principles of the com- 
mon law govern occecce e 
4. The mode of proceeding in cases of 
mandamus, at the common law, is 
given herein.. 








only refer to persons elected atthe |" Independently of the Constitution 


last preceding elections, although 
they may have ceased to be mem- 
bers at the time the vote is taken 
on the passage of the bill; and aw 
reasonable doubt as to this, is suffi- 
cient to sustain the validity of the 
act under consideration. ........cce-cec00..L0- 
See Judgment and...ccc..ccccsccceeseccecseeseeees 446 


LICENSE. 


See Spirituous Liquors and ..........c000++D24 





LIMITATIONS (Statute of.) 


See Statute of Limitations and... ...00.+0.259| 


or the statutory provision, superior 
courts, by virtue of their superviso- 
ry powers over inferior courts, have 
jurisdiction to compel, by manda- 
mus, the judges of such inferior 
courts to sign and sealina proper 
case, bills of exception. This pow- 
er seems to arise by reason of their 
appellant jurisdiction...........cccccooessee LD. 
6. This power, however, tan only be 
exercised when the judge refuses to 
sign any bill ofexceptions, in a cause 
tried before him, ora particular bill 
which it is conceded by him cor- 






rectly sets forth the facts.......0ceccoel0- 


7. A judge will not becompelled by 
mandamus to signa bill of excep- 


cacute 


tine 














IND 


MANDAMUS—Continued, 


tions, when he allegesin his return 
to theconditional writ, that the blil 
does not truly state the facts. The 
judges have sole power of determin- 
ing whether the bill is true or not; 
their return to the writ being con- 
clusive of the case, and not liable to 
be passed upon by ajury. The rem- 
edy in such case, if any, would seem 
to be, if a false return be made, an 


EX. 603 


| MUNICIPAL COURT, (of Wheeling.) 


See Spirituous Liquors and....... cone 





NEGLIGENCE. 
See Bank CHECK ANA serrceccsccccisccceerseeceseerL OO 
NEGOTIABLE NOTE. 


See Alteration and......... 


action on the case for damages......-Jb..To make an endorser of a negotia- 





8 The rule is that the judge, in a case 
where the charge is thathe refused 
to sign any bill, is commanded, in 
the conditional writ, to sign and 
seal the bill if it correctly sets forth 
the facts. But where the complaint 
isthat he refused to sign a particu- 
lar bill, he is required in such writ 
to sign the bill or show cause why 
he has not done so...... 





9, In this case it was charged that, the 
judge refused to sign a particular 
bill, which truly set forth the:facts, 
to which the judge answered that 
he did not refuse to sign any bil 
that correctly stated the facts, but 
that the particular bill did not fully 
and truly state the facts, but grossly 
misstated them, and that he 
signed a bill which did so truly state 
the facts; therefore there was no 
ground for issuing the conditional 
writ,and the rule was discharged... JD. 





MASTER’S REPORT. 


Where a decree confirming a master’s 
report recites that there were no ex- 
ceptions to it, the decree must be 
presumed in this court to be cor- 
rect as to the facts recited in it, un- 
less it appear otherwise in the re- 
cord. Andif exceptions appear to 
be endorsed on the report, and no 
date be attached thereto, there is 
nothing toshow but that they were 
so endorsed after the decree was 
rendered, 


See Depositions No.3 and 
MISCONDUCT (of Arbitrators.) 
See Award and 
MISCONDUCT (of Juror.) 


A case in which there was _miscon- 
duct upon the part ofa juror, The 
misconduct consisted in the juror 
asking, after the case had been sub- 
mitted to them and they had re- 
tired to consult of their verdict, one 
of the witnesses whether he had 
not made riain statements on the 
Witness stand. 

Vanmeter vs. Hilzmiler.....u. 


ee evecesresecceeet OU 


MISTAKE. 
See Account (settlementof) and........ 50 
MUNICIPAL CORPORATIONS. 


satneeieaieaseeienaas scevececens 400 





SUbudeny pe cenecerecNnweceenvedess ees 148 


ble note liable, in debt, with the ma- 
ker, it must appear that the note 
was duly and formaliy prfotested 
for non-payment, and that he was 
duly notified of such non-payment 
and the protest. Code 1868, chap. 99, 
sec, 


Shie'ds vs. Farmer’s Bank Vateseccecccoeee-Qd4 


NEW TRIAL. 


{ 


See Bill of Exceptions and 


scbeteacnssdeeseobion J 

See Bill of Exceptions No. 3 and.........115 

1. Where there is nothing in the re- 
cord to show upon what ground the 
court below acted, in granting a new 
trial, and in the absence of any- 
thing to show the. contrary, this 
court must presume that the court 
acted properly. 

Harris vs. Lewis, 


2. A case in which the action being 
ejectment, it was not errorto refuse 
anew trial on the ground of newly 
discovered testimony, such alleged 
testimony being that one of the 
plaintiffs had conveyed by deed.an 
undivided moiety of the land in con- 
troversy; the deed having been re- 
corded in the county in which the 
suit was instituted two years before 
the trial. And it not being alleged 
in the affidavit that the co-detend- 
ants, or any of them, had no notice 
or knowledge of such deed, or that 
any of them had used due diligence, 
or any diligence, to ascertain the 
fact of its existence. Nor could the 


defendants have been prejudiced by 
Alderson’s heirs vs. Hendler son....c.us ccs LOZ I J : 


the refusal to grant a new trial, in- 
asmuch as the remaining plaintiff 
being a tenant in common with the 
grantee in the deed, would have 
been entitled to recover, as against 
the defendants, the whole of the 
land in controversy. 

Lewis et al vs. Me Muliin et al. 5 


3. It is not good grounds for theset- 
ting aside of a verdict on the aflida- 
vit of ajuror, that the jury would 
have found a different verdict if 
they had believed that at the time 
certain declarations were made to 
witnesses, by an old man,as tothe 
location of a corner, that the old 
man was or sane mind and reason- 
DIS JUGSMOMN 4G vo casccdecercsncdectcuaveneseenseoits 

See Ael/y vs. Patche uoscccsstavonvietenaceacscneee 


NEXT FRIEND. 


See Declaration and.... SOL 


j NON EST FACTUM 


It is not error to exclude evidence as 
to statements made by persons who 
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NON EST FACTUM—Continued. PARTIES (to suits)—Coutinued. 
are not parties to the suit, concern- lar, can maintain a suit by injunc- 
’ : ing the interest such persons have tion against the parties so endeav- 
. in the claim under the issue raised oring to remove. ° 
‘ by the plea of non est faetum. Osburn et al vs. Stealey et G?...0.c0.eeeseeeee08 BD 
Vandiver vs. Hyre’s Adm’r....... sesseseeeennee4l4 See Rule (to show cause) and.. Al4 
BOS BeOS GING qn ic. cco cee cecves tee sse scorcesesonetle 
NOTICE, 
PARTITION. 
See Bank Check an........0....000 secces coesseeee ed NE a aS 
toa Bia, 7 9 - Mr conveyed to a trustee, to secure 
See Ejectment and.........cr.seee 204 and indemnify J. M., his undivided 
= = interest in and to lands descended to 
OFFICIAL ACTS. him from his father, in 1840. In 1844 
; suit was brought for partition of the 
By the 1th section of chapter 7 of the lands among re heirs, Mm which I. + 
Code, 1868, all acts done by any per- M.and J.M. were defendants. On 
son by authority of any office, are the4th of May 1847, in pursuance of 
valid. Such would be the law the trust, the trustee conveyed to 
without the statute. _| J.M.theshare of I M. On the 6th 
Osburn et al vs. Stealey et Al..........0+0+'83| Of May, 1847, adecree was had in the 
partition suit, and commissioners 
OFFICE JUDGMENTS. | appointed to divide the lands. A 
5 ) portion was set off toI M., and af- 
See OG=Defendants and..........s..0+00140) terwards conveyed to him by com- 
| a ry HELD: 
"H9 DP SAW | I. That the deed from the trustee 
ONUS PROBANDI. to J. M. was not rendered inop- 
‘ eae 3 mal erative by reason of the adjudi- 
See Spiritwous Liqwor's 2G 00... 00.20. cee eeed 24 cations in the partition ae. 
aneeinn — | That it was not the subject mat- 
ORAL TESTIMONY. ter of the bill, nor referred toin 
‘ r.¢ wer ray Nea } t 2 
On the hearing of a rule to show cause calaias Tike mae pcre ae 
why a writ of possession should not as to the rights of the parties as 
be awarded ~ et the defendants, heirs tas di tke 
it isnoterrortohearoral testimony. | _T vat J. M.. who was the grand- 
Trimble et ai vs. Patton, Trustee... .....004..432! a pan Rath peseanes- 
_ | were partitioned, and whose 
j OYER. father had received, in his life- 
1, Oyer of a bond is craved after wit- | eee Pe aus = gar ge — 
nesses have been examined as to | and which advancements were 
the handwriting thereto,and before | = hase : x ve 
regres te > ae page nated cag “4 | not brought into hotchpot, was 
anid iy feted, after it te inte not seized of any legal title to 
é § re S$ ° -) $ ‘O- | wer ot? etn Be > wir 
duced, oyer is again awed tnd a. ee ag penn tang land, by vir- 
lowed. And itis held that, under meg tag 59 


,’, > Mite oJ 
the circumstances, the refusal was V2 esher 0s, SERCH 
not error to the defendant’s preju- | 

dice, as he subsequently had the 

full benefit of the oyer. i. « ; 

Vandiver vs, Hyre’s Adi’P ... js. cseses see see 00-41A4| be The endorsement by a partner in 

2. Itis further held that permitting _ — se po edged e.g Agr 

“ - belonging tothe firm, which is in 

the bond to be read as stated in effect lending or givine’the credit of 
No. 1, after oyer craved and refused, : olan with it ¢ 


PARTNERSHIP. 


| 
| 
| 


ic aire the firm, carries with it the pre- 
ae Sayer. Ib. sumption that the partner making 
PAROL EVIDENCE. it was not authorized so to do. 


TROMPSON VE. WOOAYATA oe. ve see ses cee senses ees Bl6 


SOO GS BU oan o...:. ccc cceice ces ces 2. A third party taking from a part- 
See Surety ANA... .cccec ccc cccseeeee 7 ner théesignature of his firm upon 
See Special Contract and............0.......241| bis own private, individual trans- 
action, cannot hold the firm with- 
PARTIES (description of.) out proof of authority, adoption or 
ratification of the act. And the 
See Demurrer an vcseesessse seevesseeseeeeeveee 63} taker of a note under such circum- 





s stances must prove the assent of the 
PARTIES (to suits.) other partners, for prima facie such 
a transaction is a fraud both on the 
Parties’ who are taxpayers and citi- part of the debtor and creditor........0. 








zens of a county, and who own real 3. A case in which a partnership is 
estate ina town from which it is established, and a partner held lia- 


claimed other parties are about to ble for the amount of a note execu- 
illegally remove the county seat by by another partner, for the use and 
carrying away the records, books benefit of the firm. : 
documents, &c., under a pretended Mich 2€l v8. Workman... ...ssecceseeccecessesceeened DL 


act of the legislature, to the great 
damage, expense and injury of the 
eitizens of the county generally, 
and the parties plaintiff in particu- 


PART PERFORMANCE. 
« 





INS SIONS CUI vccoheesnsnndiichceiciacstiesseteniceceeOe 
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PAYMENT. | PROTEST. 


See Confederate Money and.....eeeee 96) See Negotiable Note Annd......ccecccreerseresreedo4 
see Speci« Yontract a cigteisecenecsseenen EtaK 5 senetecaes m 
See Special Contract and.... 41) PUBLIC ENEMY. 


PERSONAL REPRESENTATIVE. |See Common Carrier aGeses.ccccsocsereee. 293 





See Priority and............+ sciotasdn sedsiceneanne PUBLIC POLICY. 

See Confederate Mone y and.. 269 

See Confederate Money ant. 342 See Covenant And.r.se..cccsssrscscserceresssseeeen DID 

See Le gatee it oe ouscaeeseene ove acoveaes 

See Ralphsnyder vs. Raiphs ”) jer and...503 PURCHASE MONEY. 

PLEADINGS. \See Defective Title and 5 sbeeentbeaevoantaaicssaseee 

’ See Vendor and Vendee and.........ccecc000.d42 

See Special Contract and....... oe seowmneedl 






See Judgment No.2 and.. 
See Equity Pleadings No. ! MS 
See B. & O. R. R. Co. v . Christie 
See Usury and...... 


RECOGNIZANCE. 





a See Tiel NO. 2 ORG cosa catscines iccbcnceete 
) 





See Covenant an.........c0..0+ sresceeseesen reeset) 0} RECORD. 
POSSESSION, See Malicious Shooting and..........00sesee 510 
| 
See Ejectment ANC,.......0cceceee evenckeee sevseeZ tld RECORDED CONTRACTS. 
See Vendor and Vendec and, 34: 
See Heirs and..... spabsaimlancteieadideind cate oe me U2 See Executory Contracts And.......06 seeeed0L 
PRINCIPAL AND AGENT. | REMOVAL. 
1. Where the acts of the agent will ro Trial and..... sonnek Ee | 
bind vhe principal, his representa- 


tions, declarations and admissions RETROSPECTIVE LAWS. 
respecting x the subject matter, will 
also bind him, if made at. the same 
time, and constituting part of the | 
res gest ice. 


RESIDUARY LEGATEE. 
B. & O. R. R. Co. vs. Christie... 325!) 


serene) Soe Willsand 





See Judgment and.. 


sibeokeueaeciasauchstustccrene 


» 


2. C. seeks to recover the value of 
— al nd contents, lost from the RETURN, (Sherift’s.) 
varsof defendant. On the trial the } ha 
ittad tha >} 
ev idence is admitted that B. (who lit is not error to try a cause at the term 
was since deceased), a clerk in an 


devecceesesces sseces soonssconceossosectss BUD 





iffice of defendant, declared som at Which a sheriff is permitted to 
cane ater the tien thar & fk ye om amend his return, showing that a 
ail ile ( é - arty we ly Ywea oi sag 
covered what had become of the party Wes ey Seren Soe es 
trunk : that it had been put off the when in fact such party had been ac- 
as at's: Gavinier weet amv th on Sea tually served, in due time, with ne- 
coed i a tice to appear at that term. 
> lost we we) . LY Ay le @ . TV» of pp % 
That there being no effort in the ios etal vs. Patton, Trustee.......00+...432 
case to fix the liability of the YT er 
defendant by reason of any act REVIVAL (of Suits.) 


or agreement of the supposed [aig pryyy pr Micesecinn « = 
agent, B., but a mere attempt to ‘ Writ of Possession ANG.......00...0sceeeredd2 
p: ove by his declarations a fact GHT OF WAY 

with which he was notin any  , RIGHT OF WAY. 

way connected, and of which | 
he did not appear to have any 
personal knowledge, that the ev- 


See Internal Improvement an ...eves.....382 


idence wasimproperly admitted.Jb) ROADS. 
|See Board of Supervisors An......000...0000. 57 
PRINCIPAL (and accessary.) 
eed RULE (to Show Cause.) 
OO ACCCRIEN I DIV. vas cccncenoscscnegsecens stanssenu doe 
l, It was not errorin the court below 
PRIORITY, to refuse to issue a rule against par- 
ties who were not named in this suit, 
There is no priority given by statute to cause them to show for whose use 
to a debt due esadministrator, over <~-l aaa the same was prosecu- 
a lien created by judgment in the b. — 
lifetime of the judgment debtor, | Vandiver vs Hyre’s AAMT svsveonrnnverseeeeAld 
who is also the administrator. See Writ of Possession and...2...........eae0 432 
Alderson’s heirs vs, Henderson.....c0e. socceh Oa 2, A ruleto show cause astnagel it be- 
” don “The State of West Virginia: To 
PROOF (burden of.) the sheriff of,’’ &c., is held to run in 





the name of the State 

See Alteration And... .cccceccccccrreceseeceee-ceeeel99| Trimble et alvs. Patton, Trustee.......s000432 

See Partnership An. ..ccccccccccccrcsssecesereeselG|See Oral Testimony AN.,..ccccccsesseercesseeeedoa 
i 











606 INDEX. 


RULE To PLEAD. 
See Balt. & O. R. R. Co. vs. Christie......325 
SCIENTER. 


A Party purchasing land who is cog- 
nizant of a previous purchase by an- 
other, takes the place of his vendor 
and is liable to the same equity, anc 
bound todo that which his vendor 
should have done under the contract 
with such other. 


ER Saree vilege to 


SETTLEMENT (of Account.) 


See Account (settlement of) and........... 


SHERIFF’S RETURN. 


See Return (Sheriff’s) AN......cce.ceseeeeee0e432 


SPECIAL ACT. 
See Internal Improvement and..........000.382 


SPECIAL DAMAGES. 


{ 
See Husband and Wife and,.....cccccccceeet0d 


SPECIAL CONTRACT. 


, 1. B. brings his action of debt on a 
bond forasumof money. The de- 
fendant pleads payment, and two 
special pleas, the first of which is 
that the consideration of the bond 
was the payment of Confederate 
treasury notes, an illegal currency, 
&c.; the second special plea was that 
the bond was executed for cattle 
bought of B., to be paid forin Con- 
federate treasury notes, &c. Defend- 
ant proves that it was his under- 

' standing that as at the time the bond 
Was executed there was no other cur- 
rency but Contederate treasury notes 
in Greenbrier county, it was to be 
paid it that. The plaintiff, B., proves 
that he refused: to sell the cattle for 
Confederate notes, and it was agreed 
that he should be paid in a bond 
which one Beard, for whom the 
‘“attle were bought, and who was to 
settle satisfactorily the bond sued 
on, (which latter :act appeared by a 
memorandum underwritten on the 
bond sued on,) held on one W., the 
plaintiff being then indebted to W.; 
that Beard aiterwards came to the 
house of plaintiff to pay the bond 
sued on, in the bond of W., but it 
could not be found, and for that rea- 
son the exchange was not made; 
whereupon the court instructed the 
jury “thatif the facts were as stated 
oy the plaintiff, that he had miscon- 
ceived his action; that it ought to 
have been an action upon the spe- 
cial contract and not upon the bond, 
andthat in this action the phintilf 
could not recover.”” HELD: 

1, The instruction was erroneous, 
because no such question was 
raised by the pleading; the issues 
being joined upon the plea of 
payment, and the special pleas 
thatthe bond was to have been 
paid in so many of the Confede- 
rate notes, as purported to be of 


SPECIAL CONTRACT—Continued, 


the value and to the amount of 

the sum named in it. 

II. The instruction was wrong in 
fact and in law, even if an issue 
had been made upon the suppo- 
sed ‘special contract.” For had 
the supposed special contract 
been incorporated in the bond, it 
would nevertheless have been 
clearly an obligation for the pay- 

mentof money, with amere pri- 

the obiigor to dir. 

charge it inthe noteon W., eo 
instanti, or at most, within a rea- 
sonable time. 

IIL. If the special contract is not 
incorporated in the bond, but is 
sought to be established by parol 
testimony, thesame doctrine ap- 
plies; and the obligor in this case, 
having failed to discharge the 
obligation in the.specific thing, 
he is liable absolutely for the pay- 
ment of the money in an action 
of debt 

| Burr BE TE OAOU sec cewectsctiserenticess 





me sesees Bel 
SPECIAL WARRANTY. 


00 TICE GI cvstitecciccrrcicinicecnnncni 


SPECIFIC PERFORMANCE 

lSee Equity Jurisdiction No. 6 avd ...cvl22 
iSee KE ceeutory Comebraicl B8G ..<cccccoccocaccns Ol 
iSee Vendor and Vendee and.....i.ccc.cccee0e.D47 


SPIRITUOUS LIQUORS. 


See Indictment and.......cccccccscceese peterene | 
1. The act of February 27th IS71, in re- 
lation to the Municipal Court of 
Wheeling. is unconstitutional ; o, far 
as it attempts to conter sole jurisdic- 
tion on the court for the trial of ca- 
ses involving a violation of the Rev- 
enue laws by selling ardent spirits 
on the Sabbath; where the party 
charged had given bond according 
to the provisions of chapter 32 of the 
Code, 
Blekhare 06 THe Bel O oc cecoceceveciccsscnssccesece BUD 
2. Thesixth section ofthe act purports 
| torepeal all acts and parts of acts, in- 
consistent with it, but it does not 
take away any jurisdiction from the 
circuit court, im such Cases................20. 
3. An indictment for selling spiritu- 
ous liquors without a_ license, 
charges that the defendant, at his 
store house and dwelling house in 
Pennsboro, in said county, did sell, 
| &e., and it is held, on motion to 
| quash, that it was not intended to 
charge two distinct sales at different 
places, but rather to describe the 
store and dwelling house as consti- 
tuting one bui'ding and one and the 
|¢ same place: and, therefore, there 
| Were not two distinct offenses char- 
|} ged in the same count. 
Conley VS TRE StAte....00.0.c0ccecress ideckamiann nee 
4. After the fact of a sale of spirituous 
liquors by a druggist is proven, it de- 
| volves on him to show the bona fides 
|. of the transaction—he not having 
| license to sell spirituous liquors. 
| Chapter 32, section 4, Code of 1868, 
Miles vs. The State...cccccccecees 524 


tereeweecconesccceestae 
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SPIRITUOUS LIQUORS—Continued. 


5. On the trial ofan indictment against 
a druggist for seliing spirituous li- 
quors' without license, itis proved 
that “witness went to defendant’s 
drug store,and stated to defendant, 
who was a regular druggist, that he, 
witness, was sick and wanted some 
whiskey. Thedefendant asked wit- 
ness What was the matter; witness « 
replied that he had the belly-ache; 
whereupon the defendant mixed 
some whiskey and ginger together 
in a glass and gave it to the witness, 
whodrank it and paid defendant for 
it; witness said the drink was very 
hot with ginger; at which time above 
mentioned the whiskey shops were 
all closed and not se!ling whiskey. 
That he had got whiskey there sev- 
eral times before, but it was always 
mixed with medicine, and he always 
got it for medicinal purposes. And 
on the part of the defendant it was 
proved by one other witness that de- 
fendant was a regular druggist and 
made it a part of his 'usiness to fill 
prescriptions for physicians, and in 
the course of his business frequently 
prescribed for acute diseases and 
his judgment therein was relied up- 
on.” HELD; 

That a verdict for the State is not 
unsupported by evidence, and it 
was not error to refuse toset it 


aside ON SUCH BLOUNA,.....cccccccceeeee LO. 


STATUTES (Continuation of.) 


Part ofan act may be inoperative and 
void, and part of it operative, but 
this can only be when the parts are 
not connected. If they are socon- 
nected with each other as to warrant 
the beliefthat the legislature intend 
ed them asa whole, and if all could 
not be carried into effect, the legis- 
tature could not pass the residue in- 
dependently, then ifsome parts are 
unconstitutional, all the provisions 
which are thus connected must fall 
with them. 


Belchart vs. The Qtahe...cce.scccveresesovecse vesoos la 


STATUTE OF LIMITATION, 


A case coming within the provisions 
of the acts of 1865, page 72, and_LSé6, 
page 92, in relation to the time dur- 
ing which the statute of limitations 
was not to operate, 

Shield’s et al vs. Farmer’s Bank Va......5 


SUBSTITUTION. 





SUIT, (parties to.)—Continued. 


| cause, where a dismissal is had, 
may be reinstated under sec. 1 of 
chap. 132, acts 1868. 

| Alderson’s heirs vs Henderson........sse0e0000182 

| 

\See Ralphsnyder et al vs. Ralphsnyder..503 


| SURETY. 





11. Ja. and“J. dissolved partnership. 
| Ja. took the stock of goods and 
| agreed to phy their cost value to J. 
| J. took the book accounts, notes, 
| &¢., and assumed to pay the debts 
of the firm. T. became the surety 
| of J., whereupon the latter assigned 
| him, in trust, the indebtedness for 
stock due from Ja., and other prop- 
erty. Joint judgments were had 
against all three of the parties by 
creditors ofthe firm. TT. paidoffthe 
judgments, and the property as- 
signed by J. failed to reimburse 
him. He filed a bill against Ja. 
and others, praying to be substitu- 
ted to rights of the creditors of the 
firm,and to enforce his claim as- 
signed by J. HELD: 

I. The judgments having been 
rendered against T. as well as 
the other parties, and the debts 
paid by him being firm debts, 
which he became liable for as 
the surety, nominally of J., who 
represented the late firm, and 
which Ja. was also pre-eminent- 
ly liable to pay, he ought to 
stand as surety to the firm and 
be entitled to be subrogated to 
all the rights of the creditors 
thereof. 

lI. He was a creditor at large of 
Ja, by reason of the assignment, 
and as such was entitled to filea 
bill to impeach a fraudulent con- 
veyance of land in which Ja. 
was interested. 

Highland et al vs. Highland et al.............. 63 


2. If an obligor in a bond who stands 
in the relation of surety, gives notice 
to bring suit on it, and subsequently 
consents to the dismissing thereof, 

5, heremains bound as surety without 
any new promise, 

3. One or more of a number of obligors 

| hasa right toshow that he or they 
stand in the relation of surety on the 
bond, by parol testimony. 

| Creigh ef Gl v8. TeGrick.... ....00s00cceccrscsceen 40 


SURVEYS. 
See Boundary of Land and ,..........c.0. 000444 
TAXATION, 


See Surety AN....cccsccccecsecsecssseecseeesesess» 63, See Insurance Companies and...... eco cencee ae 


SUIT (parties to.) 


See Osburn et al vs. Stealey et al and...... 8 

Where a bill is brought in the firm 
name, and process is served upon 
the defendants, some of whom an- 
swer, but no demurrer is filed or no 
objection made because the indi- 
vidual members of the firm are not 
named, there is not sufficient 
ground for the court to dismiss the 
bill at its own instance, And such 


By the charter of the town of Clarks- 
| burg, passed 1849, the authorities were 
empowered to levy and collect taxes 
for the use of the town, on such sub- 
jects as the Commonwealth then 
assessed for revenue. But the gen- 
erak law on municipal corporations 
+ found in the Code of 1860, chapter 54, 
section 27, enlarged the powers of 
corporations previous’y chartered, of 
| which enlarged powers the authori- 
| ties might avail themselves, if 
they thought proper; and therefore, 


5) 








608 


they were not confined alone to the 
levy and assessment of such subjects 
as were assessed by the Common- 
wealth in 1849. 





* Trustees of Clarksburg vs Goff... -..498 
TAXPAYERS. 

See Parties (to suits) ANG ......... cece 85 

TESTATOR. 

ees o1esd00| 
TESTIMONY. 

See Declarations (of deceased) and........ 510) 

TITLE 





See Hjectment and... 
See Vendor and Vendec and.. 


THREATS. 


It- was not error to exclude testimony 
offered by the prisoner, to the effect 
that another and a different person 
from himself had made threats to 
kill the deceased just before the com- 
mission of the offense with which 
he was charged, and that immedi- 
ately after the offense such person 
leit the country and has not since 
been heard from. 





Crookham vs. The State............cseceseeeces 0010 
TORT. 
See Asswmpstl ANG,...........c0ccee eve vee cee eee vee 4Q 


TRESPASS, 


1. An action of trespass on the case 
may be maintained (by reason of the 
Statute, Code 1860, ch. 148, see. 7,) in 
any casein which trespass will lie. 
But‘the converse of the proposition 
is not provided for by Statute. Tres. 
pass, therefore, remains as at the 
common law. 

Barnum vs. B. & O. R. R. Co 


2. Where a party 


is ejected forcibly 





10} 


from a car, and brings an action of 


trespass, and in his declaration alle- 
ges secondary or consequential dam- 
ages by reason of detention, &c., a 
demurrer is properly sustained, as 
the declaration shows a case in 
which trespass at the common law 
will not lie, that action being always 
for immediate and “irect injury...... 

3. In an action for being ejected from 
a railroad car; it is not sufficient to 
aver generally that the party was 
wrongfully ejected, but it must be 
sufficiently set forth that his expul- 
sion was improper and wrongful; 
i.e., being rightfully in the car he was 
illegally expelied. 

4 S., a loyal man, had a horse cap- 
tured by the rebel forces. A com- 
mandant of the Federal forces or- 
dered a horse to be taken from M. 
and given to S. M. brings suit to 
recover the value of the horse, 
HELD; 

That the taking is in violation of 
Arts. IV and V of the Constitu- 
tion of the United States, and 
Arts. II and ill of this State. 


Ib. 


} 
| 


— 








POO TET E GRRE cisaccrrccesscensistvnancseaeis 


INDEX. 


TRESPASS—Continued. 


And itis not protected by any 
Act of Congress or of the Legis- 
lature of this State. 

Moran vs. Smeli... 





passer is no bar toa suit against an- 
other for the same trespass ; nothing 
short of full satisfaction, or that 
which the law must consider as 
such, can make such judgment a 
bar. 

Griffe vs. McClung... 

See 'Assumpsit No.2and.. 


TRIAL. 





An action of unlawful detainer is 
brought before a justice, and judg- 
ment being rendered against the de- 
fendant,a foreign corporation, it ap- 
peals to the circuit court, but before 
trialit seeks to remove the cause to 
the circuit court of the United States 
under the act of Congress,, HELD: 
I, That the trial before the justice 
was nota “final trial” within the 


meaning of the act. That no 
notion to remove the cause 


could have been made before the 
justice, because that is not a 
“State court,’”-in the meaning 
of the act of ongress. 

. That @ case onappeal from a 
justice’ s judgment isto betriea 
de novo in the circuit court, and 
as though it had never been 
tried, therefore, according to the 
meaning and intent of the act of 
Congress, no final trial had ta- 
ken place at the time of the mo- 
tion for removal, and it was er- 
ror to overrule it. 

Rathbone Oil Tract Co, vs. Raweh.......... 
2 Ifa defendant fails to appear ac- 
cording. to the terms of his re- 

cognizance, he cannot claim a 

discharge by reason of three regular 

terms having been allowed to pass 
without a trial. 
Crookham vs. The State. 


3. On the trial of the defendant for 
misdemeanor, after the witnesses 
for the State had been examined, 
and two witnesses for the defend- 
ant, the latter stated that he had 
another witness he wished to ex- 
amine to contradict a statement 
made by a witness for the State; 
and the court had the personso na- 
med by the defendant called at the 
court house door, and after waiting 
some time, the jury were directed to 
retire and consult of their verdict. 
Shortly thereafter the person named 
appeared in the courtroom. A mo- 
tion for a new trial was overruled 
and itis HELD: 

That such ruling was correct, it 
not appearing that the person 
was summoned, nor was there 
any affiduvit as to what his tes- 
timony would have been if he 
had been introduced and exam- 
ined. 

Fura, vs. The Btate..... .coccccrererees 


TRUST. 


II 


¢ 
« 


: 26 


5. A judgment age inst: one . joint tres- 


79 


510 


sccsceecsseeeOU 


re 


Ls 
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TRUST—Continued. | 


1. Where upon a purchase of proper- 
ty,the conveyance of the legal title is 
tuken in the name of one person, 
while the consideration is paid by 
another, the parties beingstrangers | 
to each other, a resulting or pre- 
sumptive trust immediately arises 
by virtue of the transaction, and 
the person named in the convey- 
ance will be trustee for the party 
from who: the consideration pro- 
ceeds. , 

Pumphrey et al vs, BrOW..sssessessssesveiesel07| 

2. Where the consideration p1oceeds 
from two or more persons jointly, 


| 
| 


tate is taken in the name of one of 


EX. 609 


TRUST DEED—Continued. 


was paid by the endorsers before the 
rebellion, and before confederate 
money was known, and therefore 
it was not error to dissolve the in- 
junction, and decree the full 
amount of money to the endorsers. 
Welton vs Peerce et Al.....c.ccrcccccccrccccccces «400 


TRUSTEE. 


The bill in this case alleges that the 
testator in his life time advanced to 
M., one of his sons,a certain sum 
which was separate and independ- 
entof the share which the said M. 


and that there was an agrement be- 


and the conveyance of the legal es- | W&S to receive as one of the heirs; 
| 


them only, a resulting trust will 


tween the testator and M. that the 


arise in favor of the parties not na- | /@tter should pay such person or 


med in the conveyance, in propor- 
tion to the amount of the considera- 
tion which they respectively may 


HAVE CONCTIDULET......cccccccccccececcccccecest Oe! 


3. By deed shortly after the forma- 
tion of Jefferson county from 
the territory or Berkeley, W. 


teen others, in Charlestown, “being 
the same lots appropriated by Colo- 
nel Charles Washington in his life- 


| 
conveys four lots to J. K.and six= | 


time for the public buildings,in | 
{ 


case a division should take place of 
the aforesaid county of Berkeley, 
which has taken place,” &¢., “in 
trust, notwithstanding that one of 
the aforesaid lots came totheinha- | 
bitants of the said town of Charles- 


town, for the purpose of erecting a 


market house thereon; the remain- 

ing three lots for the purpose of 

erecting the public buildings there- 
on.” HELD: 

That by the Janguage of the deed, 
one lot only is limited to the use 
of the town of Charlestown; and 
the remaining lots were intend- 
ed to be limited to the use of the 
county for its public buildings. 

Crow vs. Jefferson Co. SUP. ....0.0. y 


seccecvecee 240 


TRUST DEED. 


1. The obligee in a bond secured by a 
trust deed, delivers the same to a 
third party with the understanding 
on the part of the obligee that the 
bond was to be delivered tothe obli- 
gor, and that such third party was 
then to become the payor of the 
debt, and the bond is to be delivered 
to the obligor; it is held, there being 
no allegation or proof of fraud, ina 
bill brought by the executor of the 
obligee to enforce the trust, that the 
bond was cancelled and the trust 
discharged. 

Piercy’s Heirs vs. Piercy E28 .occcccescc00e.199 

2. The bill seeks to enjoin thesale of a 
trust subject, which trust was given 
to indemnify endorsers on a note, 
because, it alleges, the endorsers 
paid the note in confederate money, 
worth only fifteen or twenty cents 
on the dollar, and asks that an ac- 
count be taken to ascertain the ac- 
tual amount or cash value of the 
confederate money thus paid. But 
the record discloses that the note 


77 





persons as the testator should di- 
rect, by will or otherwise, the cer- 
tain sum; and that the testator, by 
the eigthth clause of-his will, “de- 
vised and bequeathed” to the plain- 
tiffs the certain sum. On demurrer 
it is HELD: 

That the allegations, if true, indi- 
cate not only collateral circum- 
stances sufficient, but also such 
special case as to justify the ma- 
king of M. a party to the bill; be- 
cause holding in his own hands 
the special funds, specifically 
bequeathed to the plaintiffs, he 
could, under those circumstan- 
ces, be a trustee for the useand 
benefit of the poy Fer 
that reason, and to prevent a 
multiplicity of suits, the demur- 

rer was justly overruled. 
Currence et al vs Danicls......cccc++seccceeee418 


UNDUE INFLUENCE. 


A easein which a contract is set aside 
on the grounds of there being undue 
influence exercised in its procure- 

| ment, by a son upon his father, who 
was in extreme old age and bodily 
infirmity and mental weakness, 

| Deem vs. PAU DG CF Ob ..c00 cceoce cro evcvecens seen OO 

} 

The action of unlawful detainer in-- 
volves the title and boundary of 
land, within the meaning of the 8th 
section of article VI of the constitu- 
tion; and this court has jurisdiction 
over a final judgment of the circuit 
court in such action, although the 
case may have been brought into 
the cireuit court by appeal from a 
justice’s judgment. Code, chap. 135, 


p. 639. 
Rathbone Oil Tract Co. vs. Rawch......... 79 
USURY. 


UNLAWFUL DETAINER. 


It isnot error to reject pleas that set 
forth specifically the manner by 
which a contract is alleged to have 
been executed usuriously, when a 
plea is also filed, alleging usury un- 
der the statute, and under which 
any defense can be made that could 
have been made,if the pleas had not 
been rejected. 

Hoof et al vs ROUIiNS,....1.000++ssssseorcecevees oeoOAO 
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VARIANCE. 


Where there isa plain variance be- 
tween the declaration and the bond 
offered in evidence under it, there 
is no error in refusing to permit it 
to go to the jury in evidence. 

Harris vs. Fisher......... ATE Ls ann cinas 


VENDOR AND VENDERF. 


SEER LEE AD Ae OO 


l- When a Vendor has contracted to 
give full and peaceable possession, 
and seeks to enforce his lien by bill, 
and it is answered that part of the 
land is, and has been, in actual ad- 
verse possession as against the ven- 
dee, and the cause is heard on the 
bill and answer, it is error todecree 
in favor of the vendor without first 
inquiring into the question of title, 
&e., and ascertaining what abate- 
ment of the purchase money, if any, 
ought to be made. 


5 


25 
»~») 


Williams et al vs Buster et al, Adm’r.....342 


2. Gale and wife in 1857. contracted to 
sell and convey to Cady, certain real 
estate in this state, the property of 
the wife, in consideration of the 
right to manufacture and vend a 
certain machine of which Cady was 
the proprietor, in 1857. All the par- 
ties then resided in Illinois. In 
1861, the land was greatly enhanced 
in value by reason of the discovery 
of oil deposits under the surface. 
Gale refuses to convey, and Cady 
brings suit. Gale answers alleging 
worthlesness of patent, &c. HELD: 


RN MIN asi cre ccccacctcntacecptncncon comment 


I. That inasmuch as Cady had 
been manufacturing and vend- 
ing the machines for two years 
before the sale of the right to 
Gale, in the neighborhood where 
the parties both resided, he 
could not have been unac- 
quainted with it; and no fraud, 
misrepresentation or- conceal- 
ment being proved or shown on 
the part of Cady, and it also ap- 
pearing that more than a year 
after the contract was made, 
Gale reaffirmed it by endorsing 
an extension of time for a com- 
pliance on his part, the contract 
must be regarded as a fair one, 


and specific performance decreed 1b 


1. Where the vendor has sold a 
larger interest in real estate than 
he has title to, a courtof equity 
will compe! him to convey such 
estate or interest as is vested in 
him;and this notwithstanding 
the purchaser has paid full con- 
sideration, and is willing to ac- 
cept such title and interest as 
the vendor has in the premises, 
in full discharge of the contract, 
without remuneration or abate- 


bd 


RL TR aN 


TII. The contract involved no 


hardship at the time it was en- 
tered into; therefore a court of 
vequity will not withhold its aid 





: INDEX. 


to enforce it, merely because of 


the great appreciation of the 
cote sentin d sold, from causes un- 
<nown to, and unforseen by 
each of the parties, at the time 


Lb WAS TAGE. ..ccccosovsse se Ce 


IV. Specific performance decreed, 
viz: Gale compelled to convey 
his’ interest, a life estate; the 
contract could not he enforced 
as against the wife, she not be- 
ing liable in consequence of the 
COV secengasd cacenssnescescesis os0:seseenee 


VERDICT. 


NS ND NO sales sci since cacitchantinnin 
See New Trialand... 





VOTES (Legislative. 
See Legislature and 


WAIVER, 


| VENDOR AND VENDEE—Cont'd. 
| 
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See Evidence NO, 7 ANG .ccscc see ceccceccecce cece ee 


WIFE. 


See Husband and Wife and,,.....cccceeese dD 


WILLS. 


When the language of a testator is 
plain and his meaning clear, the 
courts have nothing to do but to 
earry out the will of the testator, if 
pep ene with some rule of 
aw 


Whelan, Trustee, et al vs. Reilly et al......3 


56 

WITNESS. 
See Husband and Wise and........ eeccees 10.309 
See Billand Answer and............00 cence 


See Trial No. 3 and....... 


WRITS. 


See Rule (to show cause) and...............432 


WRIT OF POSSESSION. 


11, P. obtained a rule against T. and 


others to show cause why a writ of 
possession should not be awarded 
against them, te them to de- 
liver certain lands into his posses- 
sion which had been decreed him 
in a suit, to which they were not 
parties. They answered that they 
were in possession as tenants under 
S., who had been a party to the suit 
of P., and that the decree in favor 
ofthe latter was erroneous, and that 
S. had deceased since the rendition 
of the decree, and that the bill 
should have been dismissed as to S, 
HELD: 

I. That even if the bill should 
have been dismissed as to S., 
defendants to the rule had no 
right to avail themselves of that 
question in this appeal. 
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II. For reasons given the decree 
was not erroneous, 

If. The decree being final as to 
S., it was unnecessary to suggest 
his death and revive the suit 
against his heirs in order to pro- 
ceed with the rule 

Trimble et al vs. Patton Trusice....ccccccore 





2, Acourt of eqnity always has juris- 
diction to carry into effect its own 
decrees and is not /vactus ofjt io Ul- 
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WRIT OF POSSESSION—Continued. 


432 





WRIT OF POSSESSION —Continued, 


til thedecree is executed by the de- 
livery of possession. And where a 
person, not a party tothe suit, isin 
possession of property which is 
the subject of the decree, and re u- 
ses togive it up, itis usual tomake 
a rule upon him, and unless he 
shows a paramount right in himseif 
to order the property to be deliver- 
edup, and to enforce such order by 
attachment if MECESSALY .....cccccscccccccee 
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See Oral Testimony Air ..eccccccrcrcccccescece- 432 





